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U.S. Customs Service 


Treasury Decisions 
(T.D. 85-9) 


Quarterly Rates of Exchange 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of section 522(c), Tariff Act of 1930, as 
amended (31 U.S.C. 372(c)), for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 

Quarterly beginning: January 1, 1985 through March 31, 1985. 
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Dated: January 2, 1985. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-10) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
$0.007859 
.007955 
.007927 
.007890 
December 7, 1984 .007930 
Israel shekel: 
December 3-7, 1984 N/A 
South Korea won: 
December 3, 1984 .001213 
December 4, 1984 .001212 
.001213 
December 6-7, 1984 .001214 
Taiwan dollar: 
December 3, 1984 .025304 
December 4, 1984 .025329 
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December 5, 1984 


December 7, 1984 
(LIQ-03-01 S:COM CIE) 
Dated: December 7, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-11) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 10, 1984 $0.007877 
December 11, 1984 .007883 
December 12, 1984 .007871 
December 13, 1984 .007852 
December 14, 1984 .007855 
Israel shekel: 
December 10-14, 1984 N/A 
South Korea won: 
December 10, 1984 
December 11, 1984 
December 12, 1984 
December 13-14, 1984 
Taiwan dollar: 
December 10, 1984 
December 11, 1984 
December 12, 1984 
December 13, 1984 
December 14, 1984 


(LIQ-03-01 S:COM CIE) 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 7, FEBRUARY 13, 1985 


Dated: December 14, 1984. 
ANGELA DeGAETANO, 


Chief, 
Customs Information Exchange. 


(T.D. 85-12) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 17, 1984 $0.007871 
December 18, 1984 .007874 
December 19, 1984 .007877 
December 20, 1984 .007840 
December 21, 1984 .007831 
Israel shekel: 
December 17-21, 1984 N/A 
South Korea won: 
December 17-18, 1984 
December 19, 1984 
December 20, 1984 
December 21, 1984 
Taiwan dollar: 
December 17, 1984 
December 18-21, 1984 


(LIQ-03-01 S:COM CIE) 


Dated: December 21, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. CUSTOMS SERVICE 
(T.D. 85-13) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

December 25, 1984 holiday, use rates for December 24, 1984. 


Greece drachma: 


December 26, 1984 
December 27, 1984 
December 28, 1984 
Israel shekel: 
December 24, 26-28, 1984 
South Korea won: 
December 24 & 26, 1984 


December 28, 1984 
Taiwan dollar: 
December 24 & 26, 1984 


December 28, 1984 


(LIQ-03-01 S:COM CIE) 
Dated: December 28, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-14) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 

522(c), Tariff Act of 1980, as amended (31 U.S.C. 372(c)), has certi- 

fied buying rates for the dates and foreign currencies shown below. 

The rates of exchange, based on these buying rates, are published 

for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 31, 1984 
Israel shekel: 
December 31, 1984 
South Korea won: 
December 31, 1984 
Taiwan dollar: 
December 31, 1984 


(LIQ-03-01 S:COM CIE) 


Dated: December 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-15) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
December 3-4, 1984 $0.000347 
December 5-7, 1984 .000342 
China P.R. yuan: 
December 3-4, 1984 857871 
December 6-7, 1984 859312 
Mexico peso: 
December 3-4, 1984 004695 
December 5, 1984 .004678 
December 6, 1984 .004630 
December 7, 1984 .004619 
Republic of South Africa rand: 
December 3, 1984 .53800 
December 4, 1984 .54550 
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December 3-5, 1984 
December 6-7, 1984 


(LIQ:-03-01 S:COM CIE) 


Dated: December 7, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-16) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 


following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
December 10-13, 1984 
December 14, 1984 
China P.R. yuan: 
December 10-14, 1984 
Mexico peso: 
December 10-11, 1984 
December 12-13, 1984 
December 14, 1984 
Republic of South Africa rand: 
December 10, 1984 
December 11, 1984 
December 12, 1984 


December 14, 1984 
Sri Lanka rupee: 

December 13, 1984 
Thailand baht: 

December 10, 1984 


466-219 0 - 85 - 2 
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(LIQ-03-01 S:COM CIE) 
Dated: December 14, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-17) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), tariff Act of 1930, as amended (31 
US.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes of convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Brazil cruzeiro: 
December 17-19, 1984 
December 20-21, 1984 
China P.R. yuan 
December 17-21, 1984 857513 
Mexico peso: 
December 17, 1984 .004608 
December 18, 1984 .004592 
December 19, 1984 .004571 
December 20, 1984 004494 
December 21, 1984 004444 
Republic of South Africa rand: 
December 17, 1984 .52400 
December 18, 1984 .51850 
December 19, 1984 .51800 
December 20, 1984 .51250 
December 21, 1984 51300 
Thailand baht: 
December 17-21, 1984 .036900 
United Kingdom pound: 
December 19, 1984 
December 20, 1984 
December 21, 1984 


(LIQ-03-01 S:COM CIE) 
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Dated: December 21, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-18) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

December 25, 1984 holiday, use rates for December 24, 1984. 


Brazil cruzeiro: 
December 24, 1984 
December 26, 1984 
December 27, 1984 
December 28, 1984 
China P.R. yuan: 
December 26-27, 1984 857513 
December 28, 1984 356799 
Mexico peso: 
December 24 & 25, 1984 
December 27, 1984 
December 28, 1984 
Portugal escudo: 
December 27-28, 1984 
Republic of South Africa rand: 
December 24, 1984 
December 26, 1984 
December 27-28, 1984 
Thailand baht: 
December 24 & 25, 1984 
December 27-28, 1984 
United Kingdom pound: 
December 24, 1984 
December 26, 1984 
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Dated: December 28, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-19) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 

December 31, 1984 $0.000314 
China P.R. Yuan: 

December 31, 1984 .356799 
Mexico peso: 

December 31, 1984 .004405 
Portugal escudo: 

December 31, 1984 .005874 
Republic of South Africa rand: 

December 31, 1984 .50250 
Sri Lanka rupee: 

December 31, 1984 N/A 
Thailand baht: 

December 31, 1984 .036832 
United Kingdom pound: 

December 31, 1984 1.1580 


(LIQ-03-01 S:COM CIE) 





U.S. CUSTOMS SERVICE 


Dated: December 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-20) 
Customhouse Broker License—Suspension 
Suspension for 90 Days of Customhouse Broker’s License No. 
3605 


Notice is hereby given that the Assistant Secretary of the Treas- 
ury, on December 21, 1984, pursuant to section 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), and Part 111 of the Customs 
Regulations, as amended (19 CFR Part 111), suspended for 90 days 
the individual customhouse broker’s license No. 3605 issued to 
James A. Barnhart, Los Angeles, California on July 1, 1964, for the 
Customs District of Los Angeles, California. The decision is effec- 
tive as of 30 days from the publication date of this notice. 

WILLIAM Von Rass, 
Commissioner of Customs. 


[Published in the Federal Register, January 29, 1985 (50 FR 4009)] 


19 CFR Part 101 
(T.D. 85-21) 
Change in the Customs Service Field Organization—San Diego, 
CA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations. 


SUMMARY: This document amends the Customs Regulations to 
change the Customs Service field organization by extending and re- 
defining the geographical limits of the port of entry of San Diego, 
California. The change, which extends the existing port limits to 
include the new Customs station at Otay Mesa, California, also 
allows Customs to maintain control of the San Diego port limits 
since they are currently identified with the city limits of San 
Diego, National City, and Chula Vista, California. 


EFFECTIVE DATE: January 24, 1985. 


COMMENTS: The amendment is being published as an interim 
regulation, effective on January 24, 1985. However, written com- 
ments received on or before April 1, 1985 will be considered in de- 
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termining whether any changes concerning the proposed port 
limits are required before a permanent rule is published. 
ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, Room 2426, U.S. Customs Service, 1301 Constitu- 
tion Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Denise Crawford, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs is amending § 101.3, 
Customs Regulations (19 CFR 101.3), by extending and redefining 
the geographical limits of the port of entry of San Diego, Califor- 


nia. ; 

T.D. 54741, published in the Federal Register on December 9, 
1958 (23 FR 9508), extended the limits of the port of San Ysidro, 
California. This extension was the result of an ordinance, adopted 
by the City Council of San Diego, pursuant to the Annexation Act 
of 1913 of the State of California, to extend the corporate limits of 
San Diego by annexing certain additional territory, including the 
territory within the boundaries of the port of San Ysidro, Califor- 
nia. Since the boundaries of a Customs port of entry have been 
held to coincide with the territory within the corporate limits of 
the city or town designated as a Customs port, the port of San 
Ysidro thus fell within the San Diego port limits. 

By T.D. 66-229, published in the Federal Register on October 25, 
1966 (31 FR 13721), the port limits of San Diego were further ex- 
panded to include the cities of Chula Vista and National City, Cali- 
fornia, in order to provide for the increasing need for Customs serv- 
ices in this area. 

The change set forth in this document extends the existing San 
Diego port limits to include the new Customs station on the US.- 
Mexico border at Otay Mesa, California. In addition, specific bound- 
ary lines are proposed demarcating the port limits of San Diego. 
These limits are no longer associated with the corporate limits of 
the cities of San Diego, National City, and Chula Vista, California. 


CHANGE IN THE Customs SERVICE FIELD ORGANIZATION 


Under the authority vested in the President by section 1 of the 
Act of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and 
delegated to the Secretary of the Treasury by Executive Order No. 
10289, September 17, 1951 (8 CFR 1949-1953 Comp., Ch. II), and 
pursuant to authority provided by Treasury Department Order No. 
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101-5 (47 FR 2449), the existing geographical limits of the port of 
entry of San Diego, California, are extended to include the new 
Customs station at Otay Mesa, California. Accordingly, the follow- 
ing territory is included within the extension of the port of San 
Diego: 

Beginning at the U.S.-Mexico international boundary at the Pacific 
Ocean; then north along the Pacific Ocean coastline to Zunia Point 
(on the southwest corner of the U.S. Naval Air Station at North 
Island, California); then across the entrance of San Diego Bay to 
Ballast Point (on the western sidc of Point Loma); then south on 
Point Loma to its southern tip; then north along the Pacific Ocean 
coastline to Township line T13S/T14S; then east along T13S/T14S 
to where it intersects San Diego County Highway S6; then east and 
then north along San Diego County Highway S6 to Via Rancho 
Parkway; then generally in an easterly direction along Via Rancho 
Parkway to where it meets Bear Valley Parkway; then north on 
Bear Valley Parkway to San Pasqual Valley Road; then east on 
San Pasqual Valley Road to Rangeline 1W/2W; then north on Ran- 
geline 1W/2W to where it intersects Township line 13S; then east 
along Township line 13S to Rangeline 1E/2E; then south along 
Rangeline 1E/2E to where it intersects with State Highway 67; 
then south on State Highway 67 to where it intersects the San Ber- 
nardino Meridian; then south on the San Bernardino Meridian to 
the U.S.-Mexico international boundary; then west on the US.- 
Mexico international boundary to where it meets the Pacific 
Ocean. 


Nore: All Rangelines and the Meridian are based on the San Ber- 
nardino Baseline and Meridian 


List or Sussects 1n 19 CFR Part 101 
Customs duties and inspection, imports, organization. 


AMENDMENT TO THE REGULATIONS 


PART 101—GENERAL PROVISIONS 


To reflect this change, the list of Customs regions, districts, and 
ports of entry in § 101.3, Customs Regulations (19 CFR 101.3), is 
amended by removing “(T.D. 54741), including the territory de- 
scribed in T.D. 66-229.” under the column headed “Ports of entry” 
after “San Diego” and inserting in its place “(T.D. 85-21)’, in the 
San Diego, California, Customs district in the Pacific Region. 


CoMMENTS 


Before adopting the regulation as a permanent rule, consider- 
ation will be given to any written comments timely submitted to 
Customs concerning the proposed port limits. However, public com- 
ments will not affect this administrative action to list Otay Mesa 
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as a new Customs station under the Port of San Diego. Comments 
submitted will be available for public inspection in accordance with 
the Freedom of Information Act (5 U.S.C. 552) and § 1.6, Treasury 
Department Regulations (31 CFR 1.6), and § 103.11(b), Customs Reg- 
ulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. to 4:30 p.m. at the Regulations Control Branch, 
Customs Headquarters, Room 2426, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


The new Customs station at Otay Mesa, California, scheduled to 
be opened on January 24, 1985, culminated many years of coopera- 
tive effort between the U.S. and Mexican governments. This 
amendment relates to the Customs field organization and will have 
no adverse impact on the public. Customs services to the public 
will expand as a result of the change. For these reasons it has been 
determined that, pursuant to 5 U.S.C. 553(b)(A), notice is not re- 
quired. For the same reasons, Customs has determined that good 
cause exists for dispensing with a delayed effective date pursuant 
to 5 U.S.C. 553(d\8). 


EXECUTIVE ORDER 12291 


Because this interim regulation relates to the organization of the 
Customs Service, pursuant to section 1(aX3) of E.O. 12291, it is not 
subject to that Executive Order. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this interim regulation. Customs routinely es- 
tablishes, expands, and consolidates Customs ports of entry 
throughout the U.S. to accommodate the volume of Customs-relat- 
ed activity in various parts of the country. Although this change 
may have a limited effect upon some small entities in the San 
Diego area, it is not expected to be significant because the exten- 
sion of the limits of Customs ports of entry in other locations has 
not had a significant economic impact upon a substantial number 
of small entities to the extent contemplated by the Regulatory 
Flexibility Act. Accordingly, it is certified under the provisions of 
section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, Customs 
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Headquarters. However, personnel from other Customs offices par- 
ticipated in its development. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: December 21, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 31, 1985 (50 FR 4504)] 
ERRATUM 


In Customs BuLLetin, Vol. 18, No. 29, dated July 18, 1984, 
page 11, T.D. 84-143 the rates for Italy on 5/21/84 should be 
.000589. 


466-219 0 - 85 - 3 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 30, 1985. 
The following are decisions of the United States Customs Service 
which are of sufficient interest or importance to warrant publica- 
tion in the Customs Bulletin. 
B. JAMEs FRITz, 


Director, 
Regulations Control and Disclosure Law Division. 


(C.S.D. 85-10) 


This ruling holds that foreign and domestic merchandise entered 
under temporary importation bond (TIB), may be transferred to a 
foreign-trade zone for manufacturing and the TIB cancelled upon 
admission to the zone for manufacturing (19 U.S.C. 81c). 

June 22, 1984 
DRA-1-09-CO:R:CD:D 
216727 GS 

Issues: 1. May merchandise, processed under item 864.05 (TSUS) 
and thereafter transferred to a foreign trade zone for manufactur- 
ing, be considered, for Customs purposes, exported? 

2. If thereafter the merchandise is used to manufacture new arti- 
cles, may these articles be admitted to the Customs territory upon 
payment of the proper duty? 

Facts: The request is to import steel coil under TIB, item 864.05; 
cut it to specifications; transfer it to a foreign trade zone where it 
will be used to manufacture motor vehicles for exportation and do- 
mestic consumption. 

Law and analysis: 19 U.S.C. 81c states in pertinent part that: 


“Foreign and domestic merchandise of every description, 
except as prohibited by law, may, without being subject to the 
Customs laws of the United States, except as otherwise provid- 
ed in this chapter, be brought into a zone.” 

This language is direct and clear. All merchandise may be 
brought into a zone unless it is specifically prohibited from coming 
17 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 7, FEBRUARY 13, 1985 


into the zone by some provision of the FTZ Act. When such mer- 
chandise will be used in manufacturing in a FTZ, it is considered 
exported (except when otherwise indicated in the FTZA) for Cus- 
toms purposes when brought into the zone. If thereafter the mer- 
chandise is manufactured in the zone into new and different arti- 
cles, as 19 U.S.C. 81c permits, the manufactured articles may, upon 
the payment of proper duty, be admitted to the Customs territory. 

Holding: 1. Merchandise processed under item 864.05 (TSUS) and 
transferred to a foreign trade zone for manufacturing is considered 
exported for Customs purposes. 

2. If thereafter the merchandise is used to manufacture new arti- 
cles, these articles may be admitted to the Customs territory upon 
entry and payment of proper duty. 


(C.S.D. 85-11) 


This ruling addresses several issues involving the applicability of 
46 U.S.C. 292 and 883 to dredging activities on the outer continen- 
tal shelf outside the United States territorial waters. 


CO:R:CD:C 106807 PH 


This ruling concerns the applicability of the dredging statute (46 
U.S.C. 292) and the coastwise merchandise statute (46 U.S.C. 883) to 
the use of dredges to dredge the seabed of the outer continental 
shelf and the use of the dredged spoil to build artificial islands to 
be used as foundations upon which drilling equipment is placed to 
drill production wells. 

Issues: 1. May a foreign-built dredge documented as a vessel of 
the United States engage in dredging in the United States? 

2. May a United States-built dredge documented under a foreign 
flag engage in dredging in the United States? 

3. Does dredging and seabed while at anchor or moving about the 
vicinity of an artificial island construction site constitute coastwise 
trade, within the purview of 46 U.S.C. 883? 

4. Is dredged spoil deposited at the site of an artificial island 
“merchandise,” within the meaning of 46 U.S.C. 883? 

5. Does the engagement of a foreign-built, foreign-flag dredge in 
dredging on the outer continental shelf outside United States terri- 
torial waters constitute “dredging in the United States,” within the 
purview of 46 U.S.C. 292? 

Facts: The inquirer, a United States company, has subsidiaries 
which engage in the offshore production of oil in United States ter- 
ritorial waters and outside United States territorial waters on the 
outer continental shelf. These operations may require the use of 
dredges to dredge the seabed and the use of the dredged spoil to 
build artificial islands to be used as foundations upon which drill- 
ing equipment is placed to drill production wells. 
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The inquirer requests a ruling on whether a foreign-built dredge 
documented as a vessel of the United States may engage in dredg- 
ing in the United States and whether a United States-built dredge 
documented as a foreign vessel may engage in dredging in the 
United States. The inquirer also asks how the coastwise merchan- 
dise statute, 46 U.S.C. 883, would affect the use of a foreign-built or 
foreign-flag dredge in the United States. Particularly, he asks 
whether dredging the seabed while at anchor or moving about the 
vicinity of an artificial island construction site constitutes transpor- 
tation between points in the United States, for purposes of 46 
U.S.C. 883, and whether the dredged seabed spoil deposited at the 
site of the artificial island is “merchandise,” within the meaning of 
the 46 U.S.C. 883. Finally, the inquirer asks whether the use of a 
foreign-built, foreign-flag dredge for dredging on the outer conti- 
nental shelf outside United States territorial waters constitutes 
“dredging in the United States,” within the purview of 46 U.S.C. 
292. 


Law and analysis: Section 1 of the Act of May 28, 1906 (34 Stat. 
204; 46 U.S.C. 292), provides that “a foreign-built dredge shall not, 
under penalty of forfeiture, engage in dredging in the United 
States unless documented as a vessel of the United States.” Title 
46, United States Code, section 883, in pertinent part, prohibits the 
transportation of merchandise between points in the United States 
embraced within the coastwise laws in any vessel other than a 
vessel built in and documented under the laws of the United States 
and owned by persons who are citizens of the United States. 

For purposes of the coastwise laws, a point in United States ter- 
ritorial waters in considered a point embraced within the coastwise 
laws. The territorial waters of the United States consist of the ter- 
ritorial sea, defined as the belt, 3 nautical miles wide, adjacent to 
the coast of the United States and seaward of the territorial sea 
baseline. 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (43 U.S.C. 1333(a)) (OCSLA), provides, in pertinent part, 
that the laws of the United States are extended to “* * * the sub- 
soil and seabed of the outer Continental Shelf and to all artificial 
islands, and all installations and other devices permanently or tem- 
porarily attached to the seabed, which may be erected thereon for 
the purpose of exploring for, developing, or producing resources 
therefrom * * * to the same extent as if the outer Continental 
Shelf were an area of exclusive Federal jurisdiction located within 
a State.” 

Under the foregoing provision, we have ruled that the coastwise 
laws and other Customs and navigation laws are extended to 
mobile oil drilling rigs during the period they are secured to or sub- 
merged onto the seabed of the outer continental shelf. We have ap- 
plied the same principles to drilling platforms, artificial islands 
and similar structures, as well as devices attached to the seabed of 
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the outer continental shelf for the purpose of resource exploration 
operations. We also have ruled that a location on the outer conti- 
nental shelf where an artificial island is being constructed becomes 
a point in the United States, for purposes of the coastwise laws, 
when any part of the incipient artificial island is above the level of 
mean high water, defined as the average height of all high waters 
over a given location during a span of 18.6 years. 

The Customs Service and its predecessor in the administration of 
the navigation laws, the Bureau of Marine Navigation, have con- 
sistently held that, under 46 U.S.C. 292, a foreign-built dredge 
(except those dredges named in section 2 of the Act of May 28, 
1906; see below) may not engage in dredging in the United States 
whether or not documented as a vessel of the United States. This is 
so because of the historical background and the legislative history 
of the Act of May 28, 1906. The provision was enacted as a result of 
controversy which arose over the use of foreign-built dredges to 
repair damage done by a hurricane at Galveston, Texas, in 1900. At 
the time of enactment of the provision, foreign-built vessels could 
not be documented in the United States, unless captured in war by 
citizens of the United States and lawfuly condemned as prize or ad- 
judged to be forfeited for a breach of the laws of the United States 
(section 4132, Revised Statutes). Thus, at the time of enactment, 
the proviso in section 1 of the Act of May 28, 1906, “unless docu- 
mented as a vessel of the United States,” was, by itself, practically 
_—, However, section 2 of the Act of May 28, 1906, provid- 


That the Commissioner of Navigation is hereby authorized 
and directed to document as vessels of the United States the 
foreign-built dredges Holm, Leviathan, Nereus, and Triton, 
owned by American citizens and now employed at Galveston, 
and the dredge Sea Lion, now under construction abroad for 
use at Galveston, on which an American citizen, the contractor 
at Galveston, has an option. 


Thus, reading both sections together, it is clear that the proviso 
in section 1, “unless documented as a vessel of the United States,” 
refers to the dredges which were authorized and directed to be 
doucmented as vessels of the United States by section 2. The legis- 
lative history of the Act confirms this interpretation (see 40 Cong. 
Rec. 7029 (1906)) and, as stated above, the Act has consistently been 
so interpreted by the administrative agencies responsible for its ad- 
ministration. Even though a foreign-built dredge may now be docu- 
mented as a vessel of the United States (see 46 U.S.C. 12102, 
12105), it would be prohibited by 46 U.S.C. 292 from engaging in 
dredging in the United States. 

The inquirer also asks if a United States-built, foreign-flag 
dredge may engage in dredging in the United States. It is the posi- 
tion of the Customs Service that because the prohibition in 46 
U.S.C. 292 relates to build, and not the documentation of a dredge, 
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a dredge documented under a foreign flag may engage in dredging 
in the United States if it was built in the United States. 

With regard to the effect of 46 U.S.C. 883 on the use of a foreign- 
flag dredge in the United States (a foreign-built dredge may not 
engage in dredging in the United States, see above), we have held 
that the act of dredging is not, itself, deemed to be coastwise trade. 
We have consistently held that “merchandise,” for purposes of 46 
U.S.C. 883, includes anything of commercial value, including 
dredged or otherwise obtained material that is to be used to create 
an island or jetty. Thus, dredged spoil to be used to create an artifi- 
cial island would be considered “merchandise,” for purpose of 46 
U.S.C. 883, but the act of dredging the spoil would not be consid- 
ered coastwise trade, for purposes of 46 U.S.C. 883, provided that 
the dredge was not used to transport the spoil, or any other mer- 
chandise, between coastwise points. 

With regard to the applicability of 46 U.S.C. 292 to dredging on 
the outer continental shelf, section 4(a) of the OCSLA provides that 
the laws of the United States are extended to “* * * the subsoil 
and seabed of the outer Continental Shelf * * * to the same extent 
as if the outer Continental Shelf were an area of exclusive Federal 
jurisdiction located within a State.” Section 292 is a law of the 
United States. Therefore, the engagement of a foreign-built, for- 
eign-flag dredge in dredging on the outer continental shelf outside 
United States territorial waters constitutes “dredging in the 
United States,” for purposes of 46 U.S.C. 292. 

The application to the outer continental shelf of 46 U.S.C. 292 is 
distinguished from the application to the outer continental shelf of 
the coastwise laws and the laws relating to the entry and clearance 
of vessels. As stated above, the latter apply to drilling rigs and 
platforms and devices and installations attached to the seabed of 
the outer continental shelf for the purpose of exploring for, devel- 
oping, or producing resources therefrom, or artificial islands being 
constructed on the outer continental shelf when they go above the 
level of mean high water. This is so because of the particular 
nature of these laws (they regulate the transportation by and 
movement of vessels) and because of section 3 of the OCSLA, as 
amended (43 U.S.C. 1332), which provides that the OCSLA shall be 
construed in such a manner that the character of the waters above 
the outer continental shelf as high seas and the right to navigation 
and fishing therein shall not be affected. The application of 46 
U.S.C. 292 to the outer continental shelf need not be so limited be- 
cause it prohibits an activity (dredging in the United States by for- 
eign-built dredges) the prohibition of which on the outer continen- 
tal shelf would not affect the character of the waters above the 
continental shelf as high seas and the right to navigation therein. 
This construction of the OCSLA is consistent with the construction 
of the OCSLA with regard to the dutiability of foreign-built drilling 
and production platforms which are not vessels which Congress 
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stated it believed was the intent of the OCSLA before the 1978 
amendment changing the term in section 4(a) of the OCLSA from 
“fixed structures” to “and all installations and other devices per- 
manently or temporarily attached to the seabed” (see H. Conf. 
Rept. No. 95-1474, 95th Cong., 2d sess., 80-81, reproduced at 1978 
U.S.C.C.A.N. 1679-1680) and Customs construction thereof after the 
1978 amendment (see C.S.D. 79-1, copy enclosed). 

Holdings: 1. A foreign-built dredge documented as a vessel of the 
United States may not engage in dredging in the United States. 

2. A United States-built dredge documented under a foreign flag 
may engage in dredging in the United States. 

3. Dredging the seabed while at anchor or moving about the vi- 
cinity of an artificial island construction site does not constitute 
coastwise trade, within the purview of 46 U.S.C. 883, provided that 
the dredge is not used to transport dredge spoil, or any other mer- 
chandise, between coastwise points. 

4. Dredged spoil deposited at the site of an artificial island is 
“merchandise,” within the meaning of 46 U.S.C. 883, and its trans- 
portation between coastwise points is subject to that statute. 

5. The engagement of a foreign-built, foreign-flag dredge is dredg- 
ing on the outer continental shelf outside United States territorial 
waters constitutes ‘dredging in the United States,” within the pur- 
view of 46 U.S.C. 292. Such dredging by a foreign-built dredge, 
whether or not foreign-flag (see above), would be prohibited. 

Effect on other rulings: None. 


(C.S.D. 85-12) 


This ruling holds that the production of unvulcanized tubes in 
Mexico represents a double substantial transformation in the proc- 
essing of finished inner tubes and thus the cost or value of the ma- 
terials may be counted toward the GSP 35 percent value-content 
requirement (19 CFR 10.177(a\(2)). 

August 8, 1984 
CLA-2 CO:R:CV:V 
071703 FF 

This is in response to your letter dated October 17, 1983, on 
behalf of (company name) in which you request a ruling concerning 
the classification of, and applicability of the Generalized System of 
Preferences (GSP) to, inner tubes from Mexico. Your letter, ad- 
dressed to the Regional Commissioner of Customs, New York, was 
referred to this office for reply. 

You state that the inner tubes in question will be used in passen- 
ger car, light truck, industrial, and front farm applications and will 
be produced in Mexico almost wholly from materials produced in 
the United States. The basic material used to produce the inner 
tubes consists of a mixture of butyl and EPDM synthetic rubber, 
carbon black, process oil, sulfur, TMTD, MBTS accelerators, zinc 
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oxide, and possibly small amounts of other ingredients. This mix- 
ture as produced in the United States will have a bubble gum-like 
consistency and will be shipped to Mexico either in. the form of 
slabs three-eighths of an inch thick, 40 inches wide, and 50 inches 
long, or in continuous sheet form folded back and forth every 50 
inches. The following processing operations will take place in 
Mexico. 


1. The first production step involves the extrusion of raw 
tube sections. Under this procedure the rubber mixture is 
warmed on a two-roll mill, sent through a strainer to remove 
foreign material, and then fed in strip form to the extruder 
which utilizes a hollow die system to form the tubes. Talc is 
then applied to the inside and outside of each tube to prevent 
sticking, after which the tube is cut to length and placed on a 
leaf truck for transport to the splicers. 

2. Each raw tube section is then spliced and a valve stem is 
applied. The splicer first trims the end of the tube to provide a 
uniform, clean surface and then puts the ends together under 
pressure for a short period. At the same time, an applicator 
punches a hole in the tube, buffs a clean area, and inserts a 
cemented valve stem (the valve stem is purchased in the 
United States, and the cement is applied to the valve stem 
base in Mexico). The spliced tube is then placed on a truck for 
transport to the curing unit. 

3. The curing unit is used to vulcanize each tube. Under this 
procedure the raw tube is placed on a cold pipe to chill the 
splice, aired up on a forming ring, and then placed in the 
proper mold where it is cured (vulcanized) by heat and pres- 
sure. 

4, After curing, each tube in inspected and packed. The in- 
spection procedure involves the insertion of a valve core in the 
tube and the inflation and deflation of the tube. The packers 
then place a valve cap on the valve, put each tube in a polyeth- 
ylene bag, seal the bag, and place the bagged tube in a corru- 
gated box containing from one to twelve finished tubes (the 
polyethylene bags will be sourced either in the United States 
or in Mexico); the boxes are then stacked on wooden pallets 
and wrapped in plastic prior to shipment to the United States. 

Rubber inner tubes for passenger cars, trucks, and industrial 
tractors and implements are classifiable under the provision for 
other tubes for tires, of rubber or plastics, in item 772.60, Tariff 
Schedules of the United States (TSUS), and may be eligible for GSP 
duty-free treatment if produced in Mexico. Rubber inner tubes de- 
signed for tires provided for in item 772.50 (i.e. tires designed for 
tractors provided for in item 692.34 or for agricultural or horticul- 
tural machinery or implements provided for in item 666.00) are 
covered by item 772.59, TSUS; although item 772.59 is not a GSP 
provision, merchandise classifiable under that provision may be im- 
ported free of duty without regard to the country of origin. 
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In our opinion, the finished inner tubes at issue are clearly new 
and different articles of commerce separate and distinct from the 
materials imported into Mexico and used there to produce them. 
Therefore, those inner tubes classifiable in item 772.60, TSUS, may 
properly be considered to be products of Mexico for purposes of the 
GSP. Since your letter specifically requested advice concerning the 
question of substantial transformation vis-a-vis section 10.177(aX(2), 
Customs Regulations, the only question to be resolved is whether 
the cost or value of the materials which originated in the United 
States may be counted toward the 35 percent value-content require- 
ment under the GSP. 

Under section 10.177(aX2), Customs Regulations, materials of 
which a GSP-eligible article is composed, if not wholly the growth, 
product, or manufacture of a beneficiary developing country, must 
be “substantially transformed in the beneficiary developing coun- 
try into a new and different article of commerce” in order for those 
materials to be considered to be produced in the beneficiary devel- 
oping country so that their cost or value may be counted toward 
the 35 percent value-content requirement. Since this regulation 
makes an implicit distinction between the eligible article and the 
materials of which it is composed, we have consistently taken the 
position that, as concerns materials imported into a beneficiary de- 
veloping country, there must be double substantial transformation 
of those materials in that country, i.e., the imported materials first 
must be substantially transformed and then must be used in the 
production of a new and different article of commerce which is im- 
ported into the United States. 

Although your letter provided no arguments or information to 
support the view that the production process in the present case 
involves a second substantial transformation, a review of the Ex- 
planatory Notes to the international Customs Co-operation Council 
Nomenclature (CCCN) would appear to indicate that this is the 
case. In this regard it is noted that the Explanatory Note to CCCN 
heading 40.05 indicates that the heading covers plates, sheets, and 
strips of natural or synthetic rubber, whether or not compounded 
or containing other added substances. This type of product appears 
to be essentially the same as the rubber mixture to be imported 
into Mexico. In addition, the Explanatory Note to CCCN heading 
40.06 indicates that this heading covers unvulcanized natural or 
synthetic rubber tubes made by extrusion. This type of product ap- 
pears to be the same as the product resulting from the first proc- 
essing step performed in Mexico as described above. Moreover, 
CCCN heading 40.11 covers inner tubes of unhardened vulcanized 
rubber and thus covers products identical to the articles to be final- 
ly imported from Mexico. Although a change in tariff heading is 
not in and of itself sufficient evidence of a substantial transforma- 
tion for tariff purposes, a review of the future international Har- 
monized System (HS), which is based on the CCCN, shows that the 
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rubber mixture, unvulcanized tubes, and finished tubes are speci- 
fied in different HS headings or subheadings. Since each heading 
and subheading of the HS was adopted on the basis of a demonstra- 
ble minimum amount of international trade, we believe that there 
is sufficient evidence to show that each of these products is a sepa- 
rate and distinct article of commerce for purpose of section 
10.177(aX(2), Customs Regulations. 

Based on the above, we are of the opinion that the production of 
the unvulcanized tubes in Mexico represents one substantial trans- 
formation and that a second substantial transformation takes place 
when those tubes are processed into the finished, vulcanized inner 
tubes. Therefore, the rubber mixture may be considered to be a 
substantially transformed constituent material of the finished 
tubes, and thus the cost or value of that mixture may be counted 
toward the GSP 35 percent value-content requirement. However, 
the cost or value of the valve stem and core cannot be so counted 
since no double substantial transformation takes place in this case. 


(C.S.D. 85-13) 


This ruling holds that television subassemblies which include 
turners, antenna terminal blocks, and balun transformer circuitry 
are classifiable in item 685.15, TSUS. Customs ruling 071531 dated 
March 12, 1984, is modified. 


August 21, 1984 
CLA-2 CO:R:CV:V 
553048 KP 


To: Chief, Duty Assessment Branch I/II, New York Seaport. 
From: Director, Classification and Value Division. 


Subject: Reconsideration of Customs Ruling CLA-2 CO:R:CV:VS 
071531 SC, Dated March 12, 1984. 


This is with reference to your memorandum dated March 30, 
1984, wherein you requested that we reconsider the above-cited 
ruling, which was v zitten in response to Request for Internal 
Advice No. 77/83, dated June 29, 1983. 

In the ruling in question, we found that certain imported televi- 
sion subassemblies containing tuner components also contained in- 
dependent electronic circuitry unrelated to the tuner which con- 
tributed to additional features of the subassemblies. Thus, based on 
the rationale expressed in Fedtro, Inc. v. United States, 59 CCPA 
16, 449 F.2d 1395, C.A.D. 1028 (1971), and All Channel Products 
Corp. v. United States, 1 CIT 128 (1981), we held that the television 
subassemblies were more than tuners, and we reaffirm that posi- 
tion here. 

You did not challenge our conclusion that the merchandise 
should not be classified under the provision for tuners in item 
685.17, TSUS. Instead, you questioned our classification of the sub- 
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assemblies under item 685.20, TSUS, and rightfully so, since there 
was no such item in the TSUS when the merchandise in question 
was entered. Prior to 1980, there was a provision under item 
685.20, TSUS, which covered television apparatus and parts there- 
of. However, Presidential Proclamation 4707, dated December 11, 
1979, modified the Tariff Schedules as of January 1, 1980, by, inter 
alia, deleting item 685.20 and replacing it with eight more specific 
items numbered between 685.11 and 685.19 which read, in part, as 
follows: 


[Radiotelegraphic . . .:] 
Television apparatus, and parts there- 
of: 
Television receivers and parts 
thereof: 


Not having a picture tube: 
Printed circuit 

and ceramic substrates 
with components as- 
sembled thereon, for 
color receivers; subas- 
semblies containing— 
one or more of such 
or substrates, 
except tuners or con- 

vergence assemblies: 
Entered with compo- 
nents enumerated 
in headnote 3(b)i) 


Other television apparatus and 


Assuming that our reference to item 685.20 was intended to mean 
item 685.19, TSUS, you suggested that the television subassemblies 
were more properly classifiable under the provision for television 
receivers and parts thereof, not having a picture tube, other, in 
item 685.18, TSUS. Inasmuch as that viewpoint was not discussed 
in our ruling, we shall consider it at this time. 

In General Electric Corp. v. United States, 2 CIT 84, 525 F. Supp. 
1244 (1981), aff'd, 69 CCPA ——, 681 F.2d 785 (1982), the U.S. Court 
of International Trade relied upon the following definitions to de- 
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termine the scope of a tariff provision for “solid-state (tubeless) 
radio receivers”: 


1. Cooke & Markus Electronics & Nucleonics Dictionary 
(McGraw-Hill, 1960), at 380, 387: 


Radio Receiver: A receiver that converts radio waves 
into intelligible sounds or other perceptible signals. 

Receiver: The complete equipment required for receiving 
modulated radio waves and converting them into original 
intelligence, such as into sounds or pictures, or converting 
to desired useful information as in a radar receiver. [Foot- 
note omitted.] 


2. McGraw Hill Encyclopedia of Science and Technology 
(Rev. 1966 ed.), at p. 256: 


Radio Receiver: The part of a radio communication 
system which abstracts the desired information from the 
radio frequency (rf) energy collected by the antenna. All 
radio receivers must perform three basic functions: selec- 
tivity, amplification, and detection. 


Id. at 87, 525 F. Supp. at 1246. A television receiver, as a radio fre- 
quency receiving device, meets these definitions of “receiver” and 
“radio receiver.”’ While the tuner in each of the television subas- 
semblies in issue provides the selectivity function for a television 
receiver, the other components do not provide the amplification 


and detection functions common to all radio receivers. Therefore, 
the subassemblies are not television receivers in and of themselves. 
Accordingly, in order to be properly classifiable in a tariff provision 
subordinate to the heading “Television receivers and parts there- 
of,” the subassemblies must be considered parts of television receiv- 
ers. 

Although an article originally was not considered a “part” for 
customs duty purposes unless it was an integral, constituent, or 
component part, without which the article to which it was to be 
joined could not function as such article, the modern view is that 
an article can be a “part” even though it is merely an accessory or 
optional equipment. Beacon Cycle & Supply Co., Inc. v. United 
States, 81 Cust. Ct. 46, 50, 458 F. Supp. 813, 816, C.D. 4764 (1978). 
Two significant factors in determining whether merchandise is a 
“part” are whether it is dedicated for use on the article, and 
whether it serves a useful function in relation to the article so that 
in some way it contributes to the safe or efficient operation of that 
article. Victoria Distributors, Inc. v. United States, 57 CCPA 76, 80, 
425 F.2d 759, 762, C.A.D. 979 (1970); Beacon Cycle, 81 Cust. Ct. at 
51-52, 458 F. Supp. at 817. 

Whereas each of the imported subassemblies contains a tuner of 
one type or another, they are integral parts of television receivers 
inasmuch as they perform the vital selectivity function common to 
all radio receivers. Furthermore, although the additional compo- 
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nents of the subassemblies, including the antenna terminal blocks 
and the balun transformer circuitry, do not take part in the selec- 
tion, detection, or amplification of radio frequencies, they are dedi- 
cated for use within a television set in their imported condition and 
they serve useful functions in television sets that contribute to the 
sets’ efficient operation. The antenna block transmits undiscrimin- 
ated broadcast signals from the antenna to the tuner, and the 
balun circuitry matches the impedance of the antenna to the im- 
pedance of the tuner, thereby maximizing the strength of the sig- 
nals transmitted to the tuner. Thus, the subassemblies are parts of 
television receivers for purposes of the Tariff Schedules. 

None of the importred articles have picture tubes. Consequently, 
the merchandise in question should be classified within items 
685.15-685.18, TSUS. Item 685.17 TSUS, does not apply because the 
imported articles are more than tuners. Both you and the importer 
suggest that proper classification is under item 685.18, TSUS. How- 
ever, in accordance with TSUS General Headnote 10(c), we believe 
that the subassemblies are more appropriately classified under the 
more specific item 685.15, TSUS, for the reasons set forth below. 

The subheading immediately superior to items 685.15 and 685.16, 
TSUS provides for, inter alia, television subassemblies containing 
one or more printed circuit boards or ceramic substrates with com- 
ponents assembled thereon, for color receivers, except tuners or 
convergence assemblies. As is evident from the photograph marked 
“EXHIBIT D” in the letter from the importer’s attorney, the arti- 
cle identified as a remote control tuner and antenna p.c. board as- 
sembly contains such a printed circuit board. Furthermore, the de- 
scription of the article indicates that there are additional printed 
circuit boards inside the assembly. The verbal descriptions of the 
other articles also indicate that they contain printed circuit boards, 
although such boards are not visible in the pictures provided by 
the importer. Accordingly, these articles fall within the scope of 
the subheading immediately superior to items 685.15 and 685.16, 
TSUS. In this regard, we note that the language “except tuners 
and convergence assemblies” does not preclude classification of the 
subject articles under that heading because that phrase relates 
back to “subassemblies,” and we have found the subassemblies in 
question to be more than tuners. 

Item 685.15, TSUS covers those subassemblies described in the 
preceding subheading that contain one or more of the components 
enumerated in headnote 3(b\i), part 5, schedule 6 of the Tariff 
Schedules. Tuners are among the components enumerated in head- 
note 3(b\i). Therefore, the subassemblies in question are classifi- 
able in item 685.15, TSUS. Customs ruling CLA-2 CO:R;CV;VS 
071531 SC is modified to reflect the positions stated herein. 
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(C.S.D. 85-14) 


This ruling holds that the imported sodium chlorate, which is 
part of a solution used to bleach wood pulp, is considered used as a 
catalyst in manufacture or production and is eligible for drawback 
upon the exportation of the wood pulp. T.D. 42888-I, T.D. 52375-D, 
T.D. 52410-I, T.D. 68-297-B, and T.D. 78-402 are cited. 

September 7, 1984 
DRA-1-09-CO:R:CD:D 
217268 B 

Issue: May a chemical necessary for the production of a product 
be considered used in the manufacture of that product despite the 
facts the chemical neither becomes a part of the finished product 
nor is exported with the product? 

Facts: Imported sodium chlorate is combined with other ingredi- 
ents to produce a chlorine dioxide solution. This solution is used as 
the final step in bleaching wood pulp to remove the last traces of 
lignin to bleach the pulp fully. The application of the chlorine diox- 
ide solution is essential to produce the finished product. 

After use, the solution is purged from the system and is not 
reused, and no part of the sodium dioxide solution becomes a part 
of the wood pulp. 

Law and analysis: Drawback in this and similar cases is based on 
whether the substance used is in fact a catalyst and not a tool. The 
test is whether the substance is consumed in the manufacture or 
production of the exported article, or is merely worn out by repeat- 
ed use. An example of the latter is a carbon cathode gradually 
worn down by repeated use in an electro plating process. 

The drawback law provides for drawback on articles manufac- 
tured or produced with imported or substituted merchandise. We 
have allowed drawback on merchandise used to manufacture ex- 
ported articles although none of the imported or substituted mer- 
chandise appears in the exported articles. These allowances include 
fluorspar used to lower the melting point of steel cylinders during 
manufacture (T.D. 42888-], metallic sodium to unite with the chlo- 
rine in ethyl chlorine during manufacture of fuel anti-knock com- 
pounds (T.D. 52375-D), and molten lead used as a bath to anneal 
and patent steel products (T.D. 52410-D. 

T.D. 68-297-B, published December 2, 1968, specifically allowed 
drawback on three catalysts consumed in manufacture: ammonia 
synthesis, intermediate methanol, and carbon monoxide shift cata- 
lyst. None of these appeared in the exported product. More recent- 
ly, we stated: “ ‘Use’ does not require that the molecules of the 
chemical (which enter the reaction) become part of the exported 
product.” See T.D. 78-402. 

Although these catalysts are eligible for drawback upon exporta- 
tion of the articles they assist in manufacturing, if recovered they 
themselves are wastes and are not eligible for drawback if they are 
exported. 
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Holding: The imported sodium chlorate used to bleach wood pulp 
is considered used in manufacture and is eligible for drawback 
upon the exportation of the wood pulp. 


(C.S.D. 85-15) 


This ruling holds that where payment of the original agreed- 
upon contract price for free quota merchandise is made by pay- 
ment of a higher invoice price with a rebate to the importer by the 
seller, the original agreed-upon price represents the “price actually 
paid or payable for the merchandise” (section 402(b), Trade Agree- 
ments Act of 1979). 

September 13, 1984 
CLA-2 CO:R:CV:V 
543358 CW 

This is in response to your letter of June 7, 1984, in which you 
request a ruling concerning the finding of transaction value, sec- 
tion 402(b) of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (TAA), under circumstances in which mer- 
chandise from Taiwan and South Korea is invoiced at higher than 
contract prices in order to obtain a “free quota” allocation. You ad- 
vised a member of my staff that this ruling request is made on 
behalf of (company name) and relates to actual current importa- 
tions of merchandise by that company. 

Your ruling request essentially concerns two situations. The first 
situation involves a single shipment where the invoice price for the 
merchandise exceeds the original agreed-upon contract price for 
the merchandise. Although the higher invoice price is actually paid 
by the importer to the seller, the difference between the contract 
price and the invoice price is rebated to the importer by the seller. 
In the second situation, involving multiple shipments, the buyer 
and seller enter into a contract for a specified number of articles at 
a specific price. The invoice prices for certain of the shipments re- 
flect higher than contract prices for the merchandise, while the in- 
voice prices for the remaining shipments reflect correspondingly 
lower than contract prices for the merchandise. The total amount 
paid for all the shipments equals the total contract price. 

With respect to the first situation, if a buyer and seller agree to 
a specific price for merchandise prior to its exportation to the 
United States and they also agree, prior to exportation, that pay- 
ment of this amount shall be accomplished by payment of a higher 
invoice price with a subsequent or simultaneous refund by the 
seller to the buyer of the difference between the agreed-upon price 
and the invoice price, it is our opinion that the original agreed- 
upon price represents the “price actually paid or payable for the 
merchandise,” within the meaning of section 402(b) of the TAA. 
This is true even if the refund is made after importation of the 
merchandise into the United States. 
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We believe that this holding is in accord with our ruling, dated 
March 30, 1984 (543252), which involved adjustments to invoice 
prices to account for fluctuations in the currency exchange rate be- 
tween the Japanese yen and the United States dollar. We held in 
that case that: 


(t)he prices which require adjustment, either upward or down- 
ward, are arrived at by the application of a formula, and repre- 
sent transaction value under the above-cited section of the reg- 
ulations (19 CFR 152.103(a\(1)). Since the formula is in exist- 
ence prior to the date of exportation, there is no rebate effect- 
ed after the date of importation within the meaning of section 
402(b)(4\(B), even though the price paid or payable may not be 
ascertainable, in the case of air shipments, until after the date 
of importation, noting TAA Nos. 5, 47 and 60. 

Similarly, in the first situation presented here, because the final 
agreed-upon price for the merchandise is determined by the parties 
prior to exportation of the merchandise to the United States, there 
is no rebate effected after the date of importation, within the 
meaning of section 402(b)(4)(B) of the TAA, even if a portion of the 
invoice price is refunded to the importer after importation of the 
merchandise. It is, of course, necessary for the importer to provide 
Customs at the time of entry with satisfactory proof of the original 
contract price as well as the date that that price was agreed upon. 

In regard to the second situation, involving the so-called “high- 


low” shipments, we find that this arrangement is in conflict with 
section 402(b\(2)A)\Gi) of the TAA which provides that transaction 
value shall be the appraised value of the merchandise only if: 


* * * the sale of, or the price actually paid or payable for 
the imported merchandise is not subject to any condition or 
consideration for which a value cannot be determined with re- 
spect to the imported merchandise. 

In our view, this type of transaction is subject to a condition or con- 
sideration for which a value cannot be determined. As a result, 
transaction value is eliminated as the basis of appraisement for the 
affected merchandise, and it will be necessary to appraise the mer- 
chandise under one of the alternative bases of valuation under the 
TAA. 


(C.S.D. 85-16) 


This ruling holds that the use of a foreign-flag derrick barge to 
dismantle offshore fixed platforms, in or outside U.S. territorial 
waters, does not violate the salvage statute (46 U.S.C. 316(d)), when 
the platforms are structurally sound and there is no peril. 


466-219 0 = 85 - 5 
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September 18, 1984 
VES-10-01-CO:R:CD:C 
106836 PH 


This ruling concerns the applicability of the coastwise salvage 
statute (46 U.S.C. 316(d)) to the dismantling of offshore fixed plat- 
forms off the coast of Florida. 

Issue: Does the coastwise salvage statute (46 U.S.C. 316(d)) pro- 
hibit the use of a foreign-flag derrick barge to dismantle two off- 
shore fixed platforms off the coast of Florida, one two miles off the 
coast and the other eleven miles off the coast, when the platforms 
are structurally sound and are not damaged or in any peril? 

Facts: The inquirer requests a ruling on behalf of a United States 
contractor on the applicability of 46 U.S.C. 316(d) to the disman- 
tling of two offshore fixed platforms. One platform is located two 
miles off the coast of the United States and the other eleven miles 
off the coast. 

The platforms are fixed structures consisting of decks attached to 
the ocean floor by legs. They are not usable for navigation. They 
are not registered as vessels, nor are they subject to inspection by 
the United States Coast Guard. The platforms are structurally 
sound. They are not damaged, nor are they in peril. The owner pro- 
poses to dismantle them because they no longer serve any econom- 
ic purpose and because some of the equipment on the platforms is 
usable at other sites. 

The contractor would dismantle the platforms by cutting them 
into pieces and placing the pieces on the barges. The equipment 
which the owner desires to keep would be tagged and delivered to 
the owner’s land base and the contractor would retain the decks, 
legs, and any other equipment for disposal or use. 

The contractor proposes to use a foreign-flag derrick barge to dis- 
mantle the platforms. The derrick barge would be anchored at the 
platform site. The derrick barge would lift heavy equipment or sec- 
tions onto material barges. The material barges would transport 
the equipment and sections to points in the United States. All the 
material barges and associated tugs to be used by the contractor 
would be qualified to engage in the coastwise trade, under 46 
U.S.C. 883. 

Law and analysis: Title 46, United States Code, section 316(a), in 
pertinent part, prohibits the engagement of a foreign vessel in sal- 
vaging operations on the Atlantic or Pacific coast of the United 
States, or in territorial waters of the United States on the Gulf of 
Mexico, except when authorized by treaty or when the Commis- 
sioner of Customs, after investigation, authorizes the use of a for- 
eign vessel or vessels in the salvaging operations. Title 46, United 
States Code, section 883 (46 U.S.C. 883), provides, in part, that no 
merchandise shall be transported between points in the United 
States embraced within the coastwise laws, either directly or via a 
foreign port, or for any part of the tranportation, in any vessel 
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other than a vessel built in and documented under the laws of the 
oe States and owned by persons who are citizens of the United 
tates. 

For purposes of the coastwise laws, a point in United States ter- 
ritorial waters is considered a point embraced within the coastwise 
laws. The territorial waters of the United States consist of the ter- 
ritorial sea, defined as the belt, 3 nautical miles wide, adjacent to 
the coast of the United States and seaward of the territorial sea 
baseline. 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (43 U.S.C. 1333(a)) (OCSLA), provides, in pertinent part, 
that the laws of the United States are extended to “* * * the sub- 
soil and seabed of the outer Continental Shelf and to all artificial 
islands, and all installations and other devices permanently or tem- 
porarily attached to the seabed, which may be erected thereon for 
the purpose of exploring for, developing, or producing resources 
therefrom * * * to the same extent as if the outer Continental 
ee were an area of exclusive Federal jurisdication located within 
a State.” 

Under the foregoing provision, we have ruled that the coastwise 
laws and other Customs and navigation laws are extended to 
mobile oil drilling rigs during: the period they are secured to or sub- 
merged onto the seabed of the outer continental shelf. We have ap- 
plied the same principles to drilling platforms, artificial islands, 
and similar structures, as well as devices attached to the seabed of 
the outer continental shelf for the purpose of resource exploration 
operations. 

One of the platforms to be dismantled in this case is inside 
United States territorial waters, where 46 U.S.C. 316(d) is applica- 
ble. The other platform is outside territorial waters but, as an in- 
stallation or device attached to the seabed of the outer continental 
shelf for the purpose of exploring for, developing, or producing re- 
sources from the outer continental shelf, it is subject to the coast- 
wise laws, including 46 U.S.C. 316(d), by virtue of 43 U.S.C. 1333(a). 

In order for a marine operation to constitute “salvage,” accord- 
ing to the law developed in this area (see B.V. Bureau Wijsmuller 
v. United States, 702 F. 2d 333, 337 (1983), in which the history of 
salvage law is briefly discussed), three elements are necessary. 
These elements are: “marine peril; service voluntarily rendered, 
not required by duty or contract; and success in whole or in part, 
with the service rendered having contributed to the success.” (Wijs- 
muller, 702 F. 2d 333, at 338, citing The “Sabine,” 101 U.S. 384.) To 
quote further from Wijsmuller, 702 F. 2d 333, at 338: “[pjeril neces- 
sary to give rise to a claim for salvage must be present and im- 
pending, although it need not be immediate. ‘A situation of actual 
apprehension, though not of actual danger, is sufficient.’ * * * 
Absent danger, any services rendered a vessel cannot properly be 
called salvage * * *.” (Emphasis added.) (See also Cope v. Vallette 
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Dry-dock Co., 119 U.S. 625 (1887); Simmons v. The Steamship Jeffer- 
son, 215 U.S. 130 (1909); and de Kerchove’s International Maritime 
Dictionary, 2d Ed., 1961, p. 680, defining “Salvage Service.”’) 

As stated by the inquirer, the marine peril necessary for salvage 
to exist is not present in this case. “Absent danger, any services 
rendered a vessel cannot properly be called salvage.” (Wijsmuller, 
supra.) Therefore, 46 U.S.C. 316(d) is not applicable to the disman- 
tling of the offshore fixed platforms described in this case, whether 
they are inside or outside United States territorial waters. 

As noted by the inquirer, the use of non-coastwise-qualified der- 
rick barges to load or unload cargo or to construct or dismantle a 
marine structure is not coastwise trade and does not violate 46 
U.S.C. 883 if any movement of merchandise is effected exclusively 
by the operation of the derrick or crane and not by movement of 
the vessel, except for necessary movement which is incidental to 
the lifting operation while it is taking place. The inquirer states 
that that will be true in this case. 

Holding: The coastwise salvage statute (46 U.S.C. 316(d)) does not 
prohibit the use of a foreign-flag derrick barge to dismantle two off- 
shore fixed platforms off the coast of Florida, whether inside or 
outside United States territorial waters, when the platforms are 
structurally sound and are not damaged or in peril because, with- 
out marine peril, salvage cannot exist. 

Effect on other rulings: None. 


(C.S.D. 85-17) 


This ruling holds that a foreign-built yacht brought into the 
United States and offered for sale without restriction as to the resi- 
dency of the buyer, is dutiable; however, if the yacht offered for 
sale is in fact not sold, same condition drawback may apply (items 
696.05 and 696.10, TSUS, 19 CFR 191.141 and 191.142). 

September 24, 1984 
VES-1-01 CO:R:CD:C 
106709 DHR 

This ruling concerns the importation and operation of foreign 
pleasure boats. 

Issues 1. May a United States-built yacht which has been placed 
under foreign registry and which returns to the United States 
under a cruising license be offered for sale [without the payment of 
duty]? Must it obtain United States registry? 

2. May the above-mentioned yacht be bareboat chartered in the 
United States? 

3. May a foreign-built, duty-paid yacht which is brought into the 
United Staters States and which retains its foreign registry receive 
drawback if it is sold foreign? 

4. May a foreign-built yacht which is in the United States under 
a cruising license be listed for sale with the stipulation in the list- 
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ing and advertising that the yacht is for sale only to non-residents 
of the United States? May the title be transferred while it is in the 
United States or must the yacht be first moved to a foreign coun- 
try? 

Law and analysis: Pursuant to the Headnote to Subpart D of 
Part 6 of Schedule 6, Tariff Schedules of the United States, (TSUS), 
foreign-built pleasure vessels which are brought into the United 
States by a resident or brought in for sale or charter to a resident 
thereof are subject to duty. 

Section 104 of title 46, United States Code, provides, on the basis. 
of reciprocity, that yachts from certain foreign countries may be 
issued cruising licenses permitting them to arrive at and depart 
from U.S. ports and to crusie in U.S. waters without having to 
enter, clear, or pay tonnage taxes. The countries whose yachts may 
be granted crusing licenses are listed in section 4.94, Customs Reg- 
ulations (copy attached; Belgium and France were added to the list 
of countries by Trasury Decision 84-176, copy attached). Whether 
or not a vessel has a cruising license is not relevant to the issue of 
dutiability. 

Item 800.00 TSUS, provides that products of the United States 
when returned after having been exported, without having been 
advanced in value or improved in condition by any means while 
abroad, may be brought into the United States duty-free. The appli- 
cable requirements are stated in section 10.1, Customs Regulations, 
copy attached. A general definition of “exportation” is stated in 
section 113.55, Customs Regulations, copy attached. More detailed 
information may be obtained from the Assistant District Director 
(Classification and Value), U.S. Customs Service, 300 S. Ferry 
Street, Terminal Island, San Pedro, California 90731. 

Part 191, Customs Regulations (see Treasury Decision 83-212), 
sets forth the new general provisions applicable to all drawback 
claims and specialized provisions applicable to specific types of 
drawback claims (e.g., sections 191.111-191.113, Customs Regula- 
tions, relates to drawback on imported materials used in the con- 
struction and equipment of vessels built for foreign account and 
ownership). 

Holding: 1. A United States-built yacht which has: been exported 
(regardless of its country of registry) may be brought back to the 
United States (whether or not under a cruising license) and offered 
for sale without being subject to duty, provided item 800.00, TSUS, 
has been complied with. The yacht would not be required to change 
its registry from foreign to U.S. insofar as the Customs Service is 
concerned. However, a motorboat number might be required under 
the laws of the state of principal use (46 U.S.C. 1466). 

2. The yacht in the above holding, if duty-paid could be chartered 
on a bareboat basis for pleasure purposes only. 

3. A foreign-built yacht which is brought into the United States 
and offered for sale without restriction as to the residency of the 
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buyer is subject to duty under item 696.05 or 696.10, TSUS, at that 
time. The fact that it is subsequently sold to a nonresident is not a 
condition justifying a refund of that duty. Drawback provisions are 
not applicable to this kind of transaction. However, if a yacht of- 
fered for sale is in fact not sold, same condition drawback (see sec- 
tions 191.141 and 191.142, Customs Regulations) may apply (see 
C.S.D.’s 83-17 and 83-25, copies attached). 

4. So far as the Customs service is concerned, a foreign built 
yacht berthed in the United States may be listed for sale with the 
stipulation that it is for sale only to a non-resident of the United 
States. Such a restricted offer for sale would not subject the yacht 
to duty (see C.S.D. 83-25). There is no requirement of the Customs 
Service that a yacht which is brought into the United States for 
sale to a non-resident and is in fact sold to a non-resident be moved 
to a foreign port for transfer of title. 


(C.S.D. 85-18) 


This ruling holds that disposable dinnerware and utensils pur- 
chased abroad for use in a United States aircraft by the passengers 
and the crew are considered to be consumable supplies and are not 
subject to duty under 19 U.S.C. 1466. If the dinnerware and uten- 
sils are removed from the aircraft in the United States then they 
would be considered landed and delivered for purposes of 19 U.S.C. 
1466 and treated as imported merchandise, subject to duty. 

October 4, 1984 
AIR-4-CO:R:CD:C 
106952 JM 

This ruling concerns the dutiability of disposable plastic and 
paper dinnerware and utensils purchased abroad for use on air- 
craft operating in international traffic. 

Issues: 1. Whether disposable plastic and paper dinnerware and 
utensils purchased in a foreign country and placed aboard a United 
States civil aircraft for use by the passengers and crew during the 
return flight to the United States are “equipments” of the aircraft 
within the meaning of 19 U.S.C. 1466(f). 

2. Whether the dinnerware and utensils are subject to duty in 
the case of a continuation of a regularly scheduled international 
flight operating without a change of aircraft with stopovers of ap- 
proximately one or two hours at intermediate domestic points 
before termination. 

3. Whether or not the duty-free treatment would be affected by 
the removal of the unused dinnerware and utensils from the air- 
craft so that they may be either stored in a warehouse or trans- 
ferred to other of the airline’s aircraft which will be used in domes- 
tic and/or international traffic. 

Facts: Counsel for a United States scheduled airline which oper- 
ates aircraft in both international and domestic traffic has request- 
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ed a prospective ruling concerning the dutiability of disposable 
paper and/or plastic cups, plastic glasses, paper towels, napkins, 
tray liners, and plastic dining utensils. The items will be obtained 
from European sources and placed aboard the airline’s flights re- 
turning to the United States from Europe so that they may be used 
by the passengers and crew during the flights. After arrival of the 
aircraft in the United States, the flight may terminate or continue 
to other destinations. In the course of these flights, the remaining 
dinnerware and utensils obtained in Europe may be used by the 
passengers and crew. 

In support of the claim that the disposable dinnerware and uten- 
sils are “equipments” of the aircraft and thus exempt from duty 
under 19 U.S.C. 1466(e), counsel for the airline cities Headquarters 
rulings of May 19, 1978 and August 2, 1978 (609019) which concern 
the dutiability of glassware and silverplated servingware purchased 
abroad for use on commercial aircraft of United States registry. In 
the ruling of August 2, 1978, we held the glassware and serving- 
ware to be aircraft equipment citing H.E. Warner, Trustee, Ameri- 
can Mail Line, Lid., v. United States, 28 CCPA 143, CAD 136 (1940) 
in which the Court held crockery to be ship’s equipment. Counsel 
for the airline sees no distinction between the paper and plastic 
dinnerware and utensils in the subject case and the crockery in the 
Warner case and the glassware and silverware in the Headquarters 
rulings mentioned above. 

Counsel for the airline also asks that we state in the ruling 
whether or not the duty-free treatment would be affected by re- 
moval of the unused dinnerware and utensils from the aircraft so 
that they may be either stored or transferred to other of the air- 
line’s aircraft which will be used in domestic and/or international 
flights. 

Law and analysis: Title 19, United States Code, section 1466 pro- 
vides in pertinent part for payment of an ad valorem duty of 50 
percent of the cost of repairs or equipment procured in a foreign 
country for a vessel documented under the laws of the United 
States to engage in the foreign or coastwise trade. Subsection 
1466(f) provides in part that the duty imposed by subsection 1466(a) 
shall not apply to the cost of equipment purchased in a foreign 
country by a United States civil aircraft. 

We believe that there is a distinction between the disposable din- 
nerware and utensils in the subject case and the crockery, glass- 
ware and silverware which were reusable and held to be equipment 
in the Warner case and the Headquarters rulings mentioned above. 
In the Warner case, the court distinguished between equipment and 
consumable supplies and stated: 


It is true, as aruged by counsel for appellant, that “sea 
stores,” as distinguished from “ship’s stores,’ or “ship’s equip- 
ment,” are “consumable supplies.” However, we think it is 
clear, as is plainly stated in our decision in the Southwestern 
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Shipbuilding Co. case, supra that “consumable supplies” or 

sea stores” are “supplies for the consumption, sustenance, and 
austen needs of the crew and passengers during the voyage.” 
28 CCPA 143, at 150. 


The disposable dinnerware and utensils in the subject case are con- 
sumable supplies for use of the crew and passengers on a return 
flight from Europe or a continuation thereof. As consumable sup- 
plies, the disposable dinnerware and utensils are not subject to 
duty under 19 U.S.C. 1466(a). Accordingly, we do not reach the 
question of whether these articles are exempt from duty as “equip- 
ments” under 19 U.S.C. 1466(f). 

Title 19, United States Code, section 1446, made applicable to air- 
craft by section 6.7(f) of the Customs Regulations, provides that 
supplies, ship’s stores, sea stores and equipment landed and deliv- 
ered from a vessel shall be considered and treated as imported mer- 
chandise. If unused disposable dinnerware and utensils are re- 
moved from an aircraft in the United States for storage in a ware- 
house or for resupplying the galley of another aircraft, such din- 
nerware and utensils will be considered landed and delivered for 
purposes of 19 U.S.C. 1446 and treated as imported merchandise 
subject to any applicable duty. 

Holdings: 1. Disposable plastic and paper dinnerware and uten- 
sils purchased in a foreign country and placed aboard a United 
States civil aircraft for use by the passengers and crew during the 
return flight to the United States are consumable supplies rather 
than equipment of the aircraft within the meaning of 19 U.S.C. 
1466(f). As consumable supplies, the articles are not subject to duty 
under 19 U.S.C. 1466. 

2. In the case of a continuation of a regularly scheduled interna- 
tional flight operating without a change of aircraft with stopovers 
of approximately one or two hours at intermediate domestic points 
before termination, the disposable dinnerware and utensils are not 
subject to duty if used aboard the aircraft by passengers and crew- 
members. 

3. If unused disposable dinnerware and utensils are removed 
from an aircraft in the United States for storage in a warehouse or 
for resupplying the galley of another aircraft, such dinnerware and 
utensils will be considered landed and delivered for purposes of 19 
U.S.C. 1446 and treated as imported merchandise subject to any ap- 
plicable duty. 


(C.S.D. 85-19) 


This ruling holds that particle board laminated in Canada with 
vinyl film of United States origin is entitled to item 807.00 tariff 
treatment. 
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District Director of Customs, 
U.S. Customs Service, 

477 Michigan Avenue, 
Detroit, Michigan 48226-2568. 

Dear Sir: This ruling is in response to the Application for Fur- 
ther Review of Protest No. 3801-3-002010 dated September 23, 
1983. The protest was filed against the decision in liquidation of 
entry No. 83-941770 of May 27, 1983, liquidated on September 2, 
1983, and entry No. 83-953649 of August 2, 1983, and liquidated on 
September 23, 1983, the date the protest was filed. 

Issue: The question raised concerns the applicability of item 
807.00, Tariff Schedules of the United States (TSUS), to shipments 
of particle board laminated in Canada with vinyl film of United 
States origin. 

Facts: The imported merchandise consists of vinyl-laminated in- 
dustrial grade particle board measuring 49 inches x 97 inches x 
¥%-inch thick. Vinyl film is exported in continuous lengths to 
Canada for combining with particle board sheets of Canadian 
origin. In the foreign process, particle board sheets are fed continu- 
ously into a glue applicator and laminated between two calenders 
with 2 mil. thick vinyl film 50 inches wide. The film is automatical- 
ly cut between panels to produce full size sheet dimensions. The 
excess edges (one inch) are ground off and the sheets of particle 
board are returned to the United States for manufacture into 
kitchen cabinets. 

Law and analysis: Allowances may be made under item 807.00, 
TSUS, for exported components of United States origin, that are 
merely assembled abroad into a final product without further fabri- 
cation. 

In order for an operation to be considered incidental to assembly, 
the foreign operation should be of such a minor nature as to leave 
no doubt that the operation is merely incidental, similar to clean- 
ing and lubricating operations. 

The term “cutting to length” is generally considered minor in 
nature so long as the exported material is considered a “fabricated 
component” at the time of exportation. When narrow materials 
such as gold wire, cellophane tape, paper, and insulating mylar 
film, are exported in rolls and cut to length abroad, all have been 
regarded as fabricated components when exported. See the General 
Instrument cases, C.A.D. 1062, 1106, and 1128. In C.D. 4468, it was 
determined that textile findings exported on spools or rolls and cut 
to length abroad, were considered “ready for assembly” in their ex- 
ported condition. 

When considered against the background of these court decisions, 
it would be difficult not to regard the exported vinyl film other 
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than as a fabricated component “in condition ready for assembly” 
when exported from the United States. A rigid application of the 
tariff provision to narrow-width materials would only serve to frag- 
ment the tariff provision, thus confusing its applicability, especially 
in the given circumstances where the width remains the same 
except for trimming and in view of the various court decisions in 
support of the claim that cutting to prescribed length is incidental 
to assembly. The general run of recent court decisions has broad- 
ened the scope of what is now considered incidental to assembly, 
especially when it comes to cutting exported materials to length. 

Conclusion: We are of the opinion that cutting the exported vinyl 
film to prescribed length to match the sheets of particle board may 
be considered incidental to assembly, and would not preclude tariff 
treatment under item 807.00, assuming that provision is otherwise 
applicable. Under the circumstances, you should grant the protest 
for the relief requested under item 807.00 TSUS. A copy of this de- 
cision should be attached to your Form 19 Notice of Action to be 
sent to the protestant. The protest file is enclosed. 





U.S. Customs Service 


General Notices 


19 CFR Part 134 
Country of Origin Marking of Pipe and Pipe Fittings of Iron or 
Steel 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Solicitation of comments, correction. 


SUMMARY: In a document published in the Federal Register on 
January 9, 1985 (50 FR 1064), Customs stated that certain pipe and 
pipe fittings of iron or steel, cannot be marked with the proper 
country of origin by any of the methods prescribed by § 207 of the 
recently enacted Trade and Tariff Act of 1984, without rendering 
such articles unfit for the purpose for which they are intended or 
violating industry standards for such articles. The document solicit- 
ed public comments as to precisely which pipe and pipe fittings of 
iron or steel cannot be marked by any of the prescribed methods. 

The document stated that the new marking requirements will 
apply to pipe and tube fittings of iron or steel (bends, branches, 
drains, reducers, etc.) of the kind classifiable under items 610.62- 
620.93, 688.32, TSUS. It has been brought to Customs attention 
that the correct reference should be to items 610.62-610.93, 688.32, 
TSUS. In addition, those pipe and tube fittings of iron or steel of 
the kind classifiable under items 606.71 and 606.73, TSUS, also will 
be subject to the new marking requirements. 


DATE: Comments must be received on or before February 25, 1985. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Tom Lindmeier, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229 (202-566- 
5765). 
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Dated: January 23, 1985. 
B. JAMEs FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, January 31, 1985 (50 FR 4524)] 


Application for Recordation of Trade Name: “AMERICAN FAN 
RETAIL ASSOCIATION, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “AMERICAN FAN RETAIL ASSOCIATION, INC.” 
used by American Fan Retail Association, Inc., a corporation orga- 
nized under the laws of the State of Delaware, located at 125 
Walnut Avenue, Bronx, New York 10454. 

The application states that the trade name is used in connection 
with fans manufactured in Taiwan and Hong Kong. 

Before final action is taken on the application, consideration will 
be given to any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before April 2, 1985. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue NW., Room 2417, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-5765). 


Dated: January 29, 1985. 
Dona.p W. LEwiIs, 
Director, 
Entry Procedures and Penalties Division. 


{Published in the Federal Register, February 1, 1985 (50 FR 4828)] 


Application for Recordation of Trade Name: “NEENAH 
FOUNDRY CO.” 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of Application for Recordation of Trade Name 
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SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “NEENAH FOUNDRY CO.” used by Neenah 
Foundry Company, a corporation organized under the laws of the 
State of Wisconsin, located at 2121 Brooks Avenue (P.O. Box 729), 
Neenah, Wisconsin 54956. 

The application states that the trade name is used in connection 
with construction castings manufactured in the United States. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writting by any person in opposition to the recordation of this 
trade name. Notice of the action taken on the application for recor- 
dation of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before April 1, 1985. 


ADDRESS: Written comments should be addressed to the Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue NW., Room 2417, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1301 Constitution Avenue NW., Washington, D.C. 20229 (202- 
566-5765). 


Dated: January 25, 1985. 


Dona.p W. LEwIs, 
Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, January 30, 1985 (50 FR 4296)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-1261) 


TEXTRON, INC., APPELLANT v. U.S. INTERNATIONAL TRADE COMMIS- 
SION, APPELLEE, 18 TAIWANESE INTERVENORS, ALLIANT MACHINE 
Toot CORPORATION, AND YEONG CHIN MACHINERY INDUSTRIES 
Co., Lrp., ET AL., INTERVENORS 


(Decided: January 24, 1985) 


George M. Sirilla, Cushman, Darby & Cushman, of Washington, D.C., argued for 
appellant Textron. With him on the brief were Robert W. Adams, Michael L. Keller, 
James T. Hosmer and Bryan H. Davidson. 

Catherine Field, U.S. International Trade Commission, of Washington, D.C., 
argued for appellee ITC. With her on the brief were Michael H. Stein, General 
Counsel and Michael P. Mabile, Assistant General Counsel. 

David Simon, Bregman, Abell, Kay & Simon, of Washington, D.C., argued for in- 
tervenor 18 Taiwanese. 

John P. Dean, Donovan, Leisure, Newton & Irvine, of Washington, D.C., argued 
for intervenor Alliant Machine Tool Corporation. With him on the brief was John J. 
McGrath, dr. 

Vern Schooley, Fulwider, Patton, Rieber, Lee & Utecht, of Long Beach, California, 
argued for intervenor, Yeong Chin Machinery. 

Appealed from: International Trade Commission. 

No Judge. 

Before Kasuiwa, Circuit Judge, Cowen, Senior Circuit Judge, 
and BIssE.LL, Circuit Judge. 

CowEn, Senior Circuit Judge. 

Textron, Inc. (Textron) appeals from an International Trade 
Commission (ITC or Commission) determination that no violation 
of section 337 of the Tariff Act of 1930 took place in the importa- 
tion from Taiwan of vertical milling machines, parts, accessories, 
and attachments thereto by certain firms. Specifically, Textron 
claims that the ITC erred in determining that it had no common 
law trademark in the external appearance of the Bridgeport Series 
I vertical milling machine or any portion thereof, that its asserted 
mark was not infringed, and that the domestic industry had not 
been substantially injured by those acts found to be unfair. For the 
reasons set forth, we affirm. 
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I 


The subject matter of this case—the Bridgeport Series I vertical 
milling machine—is pictured herein, with its component parts la- 
beled. It is a metal cutting machine manufactured by Textron, used 
to produce machined surfaces on metal by means of rotary milling 
cutters. It weighs approximately one ton and sells for about $6,000. 
The original Bridgeport vertical milling machine (similar in ap- 
pearance to the present model) was designed in 1938, with a signifi- 
cantly different configuration from those designs then existing on 
the market. A number of changes have been made in the design of 
the machine since that time, but its general external appearance 
has remained essentially the same since the 1950’s. 

The Bridgeport machine achieved remarkable success almost im- 
mediately after its introduction, and has held a dominant position 
in the vertical milling machine market for many years. The 
Bridgeport Series I has long been generally regarded as the stand- 
ard for its size and weight in the machine tool industry—so much 
so that vertical milling machines of its size are often referred to as 
“Bridgeport-type” machines. The word “Bridgeport” has long been 
a federally registered trademark, and it appears prominently in 
bold script on the head and ram of the machine. 

A small number of Bridgeport-type milling machines were im- 
ported into the United States from Taiwan as early as 1975. Many 
of the Taiwanese imports had a strikingly similar appearance to 
the Bridgeport Series I, and several had similar names, such as 
Kingport, Millport, Newport, and Hartford. In general, the Taiwan- 
ese machines had their names marked prominently thereon, in ad- 
dition to the statement that they were made in Taiwan. 

In the late 1970’s, imports of the Taiwanese machines increased 
sharply. The Bridgeport Series I experienced no significant decline 
in sales, however, until 1982, when both its domestic sales and its 
market share declined sharply. In October 1982, Textron filed a 
complaint with the ITC, alleging that 43 firms committed unfair 
acts and substantially injured the domestic industry by importing 
into the United States the look-alike Taiwanese machines, thereby 
violating section 337. Textron’s principal allegation was that it had 
a common law trademark in the overall configuration of the ma- 
chine, which was infringed by a number of firms. This allegation 
marked the first time Textron had claimed that the Series I config- 
uration constituted a trademark. Textron also alleged that certain 
firms committed other unfair acts such as infringement of its feder- 
ally registered word marks “Bridgeport” and “Quill Master,” false 
advertising, passing off, and trademark dilution. 

After a hearing in which Textron and representatives of the 34 
remaining respondent firms ! presented evidence, an ITC adminis- 


1 The Commission terminated its investigation with respect to 10 of the 43 original respondents, and added as 
a respondent one intervenor, the Alliant Machine Tool Corporation. 





48 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 7, FEBRUARY 13, 1985 


trative law judge (ALJ) made an initial determination that 20 of 
the firms had violated section 337. In particular, the ALJ found 
that: 


1. Eleven respondents had engaged in false advertising by 
using photographs of the Bridgeport Series I in their sales lit- 
erature; 

2. Sixteen respondents had engaged in passing off their ma- 
chines as Bridgeports; 

3. Textron’s registered trademark “Quill Master” had been 
infringed by one respondent in connection with an attachment 
to vertical milling machines; 

4. Textron’s registered trademark “Bridgeport” had been in- 
fringed by one respondent which manufactured a machine it 
called “Bridgeport”; 

5. One respondent falsely advertised that its vertical milling 
machine had patent protection; an 

6. Respondents’ unfair acts had the effect or tendency to sub- 
stantially injure the domestic industry. 


Additionally, the ALJ found that the remaining 14 respondents 
had not violated section 337, because Textron had not proven 
common law trademark infringement, trademark dilution, or mis- 
appropriation of shape, design and trade dress. 

Upon review, the ITC unanimously determined that none of the 
respondents had violated section 337. Although the Commission 
disagreed with a number of subsidiary findings of the ALJ (some of 
which will be discussed below), it affirmed the initial determination 
of the ALJ that no common law trademark infringement took 
place. The Commission also agreed with the ALJ that certain re- 
spondents had engaged in false advertising under section 43(a) of 
the Lanham Act, but disagreed with her finding that 16 respond- 
ents had engaged in passing off. Additionally, the ITC found that 
although Textron suffered a dramatic loss of sales in 1982, it had 
failed to prove that those acts of the respondents found to be 
unfair—false advertising and infringement of the “Bridgeport” and 
“Quill Master” registered trademarks—caused substantial injury to 
the domestic industry. 

Textron then appealed to this court, raising the following issues: 


1. Whether a common law trademark exists in the overall 
appearance of the Bridgeport Series I, or any portion thereof; 

2. Whether, if such a common law trademark exists, it was 
infrin e ay respondents (22 of whom have intervened in this 
ap ; an 

3. Whether the effect or tendency of those acts deemed 
unfair has been to destroy or substantially injure the relevant 
domestic industry. 


2 Textron argued in the alternative before the full ITC that even if the overall configuration of the Bridgeport 
Series I is not entitled to trademark protection, the portions of the ram and column with a “Swedish curve” 
configuration are so entitled. This argument was summarily dismissed by the Commission. 
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Il 


The ITC’s finding that no common law trademark existed in the 
overall configuration of the Bridgeport Series I was premised on 
Textron’s failure to show that the machine’s overall appearance 
was inherently distinctive or had acquired secondary meaning. In 
its discussion relating to secondary meaning (an association in 
buyers’ minds between the alleged mark and a single source of the 
product), the Commission found that Textron’s most significant 
pertinent evidence—the results of a survey—should be given little 
weight. The survey, conducted by a well known expert in the field 
of survey evidence, presented photographs of three different mill- 
ing machines to 281 individuals who were asked whether they 
could identify the maker of the machines. One photograph in the 
survey was of a machine made by Yeong Chin of Taiwan, which 
appears to be nearly identical to the Bridgeport Series I. The other 
two photographs in the survey were of machines made by other 
manufacturers with considerably different appearances, which 
were used as controls. The labels of each of the machines were not 
visible in the photographs. 

Survey respondents were selected throughout the United States 
from employees of machine shops who were familiar with vertical 
milling machines, which shops either owned or planned to own 
such machines within the next year or so. First, respondents were 
asked if they could identify the machine. If they answered in the 
affirmative, they were asked who made the machine, and why they 
gave this answer. Approximately 61 percent identified the Yeong 
Chin look-alike as a Bridgeport. Only 15 and 16 percent, respective- 
ly, identified the controls as a Bridgeport. These results compare 
favorably with results achieved in a number of cases which have 
found secondary meaning for the products in question, largely on 
the basis of survey evidence. See, e.g., Ideal Toy Corp. v. Plawner 
Toy Mfg. Corp., 685 F.2d 78, 82, 216 USPQ 102, 106 (3d Cir 1982) (40 
percent recognition); Monsieur Henri Wines v. Duran, 204 USPQ 
601, 605 (TTAB 1979) (37 percent recognition). 

The Commission made a number of criticisms of the survey, 
which in its view justified placing little weight on the results. It 
agreed with the ALJ that the use of a photograph of the Yeong 
Chin lool-alike, rather than a picture of the Series I itself, was crit- 
ical, because Textron had not clearly identified the essential fea- 
tures of its claimed trademark. Yet the Yeong Chin machine con- 
cededly has the same overall configuration as the Series I, which in 
itself constitutes the principal trademark claimed by Textron. We 
see no reason why a look-alike item containing the same features 
as the claimed trademark cannot be used as a model in a survey 
for secondary meaning of that claimed trademark. See Ideal Toy 
Corp., 685 F.2d at 82, 216 USPQ at 106 (look-alike version of 
“Rubik’s Cube” used in survey). 
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The ITC also adopted the ALJ’s finding that the use of two vastly 
different machines as controls may have biased the survey results 
towards the selection of the Yeong Chin model as a Bridgeport. If 
the survey had asked the respondents to name which of the three 
machines was a Bridgeport, this criticism might well have merit. 
Because the respondents were merely asked whether they could 
identify the maker of each machine, however, we do not view the 
use of the two different controls as biasing the survey towards any 
particular answer. See Monsieur Henri Wines, 204 USPQ at 605. 
Indeed, as Textron points out, the controls serve the useful purpose 
of determining the extent to which the respondents’ high recogni- 
tion: of the Yeong Chin look-alikes was due to Bridgeport’s name 
recognition as the preeminent maker of vertical milling machines. 
The small number of respondents who identified the two controls 
as Bridgeports shows that recognition of the Bridgeport name alone 
was not a very significant factor in the high recognition of the 
Yeong Chin machine as a Bridgeport. 


ill 


Although we agree with the ITC that Textron has not shown 
that its machine’s design is entitled to common law trademark pro- 
tection, we think this result is more properly arrived at by first ap- 
plying the doctrine of functionality. A long established tenet of 
common law holds that trademark protection cannot be given to 
those product configurations deemed legally functional, even if 
they would otherwise be so entitled. See In re Morton-Norwich 
Products, Inc., 671 F.2d 1332, 1336, 218 USPQ 9, 12 (CCPA 1982) 
and authorities cited therein. 

The reason for the functionality limitation, as explained in the 
seminal Morton-Norwich case, is to protect the fundamental right 
to compete through imitation of a competitor’s superior product, 
which right can only be temporarily denied by the patent or copy- 
right laws. Id. Morton-Norwich also recognized, however, that the 
public’s right to compete by copying must be balanced against the 
interest of protecting the goodwill built up from designs which 
serve to identify the maker of particular products. For this reason, 
this court and our predecessor court have made clear that only de 
Jure functional designs, as contrasted with de facto functional de- 
signs, can be exempted from trademark protection. 671 F.2d at 
1337, 213 USPQ at 13; In re R.M. Smith, Inc., 734 F.2d 1482, 222 
USPQ 1 (Fed. Cir. 1984); see also In re Deister Concentrator Co., 289 
F.2d 496, 129 USPQ 314 (CCPA 1961). The difference between de 
facto and de jure functionality was simply but cogently explained 
by Judge Rich, author of the Morton-Norwich opinion, as follows: 


In essence, de facto functional means that the design of a 
product has a function, i.e., a bottle of any design holds fluid. 
De jure functionality, on the other hand, means that the prod- 
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- is in its particular shape because it works better in this 
shape. 
R.M. Smith, 734 F.2d at 1484, 222 USPQ at 3. 

The case law of this court and of its predecessor also establishes 
that before an overall product configuration can be recognized as a 
trademark, the entire design must be arbitrary or non de jure func- 
tional. Peterson Mfg. Co. v. Central Purchasing, Inc., 740 F.2d 1541, 
1550, 222 USPQ 562, 569 (Fed. Cir. 1984); In re Minnesota Mining 
and Mfg. Co., 335 F.2d 836, 142 USPQ 366 (CCPA 1964). The reason 
for this rule is self-evident—the right to copy better working de- 
signs would, in due course, be stripped of all meaning if overall 
functional designs were accorded trademark protection because 
they included a few arbitrary and nonfunctional features. See Pe- 
terson Mfg. Co., 740 F.2d at 1550, 222 USPQ at 569; R. M. Smith, 
734 F.2d at 1484, 222 USPQ at 2-3. In cases where the holders of 
such designs seek trademark protection, it can be obtained only for 
those features that are nonfunctional. Peterson Mfg. Co., 740 F.2d 
at 1550, 222 USPQ at 569; Vuitton et Fils S.A. v. J. Young Enter- 
prises, Inc., 644 F.2d 769, 774, 210 USPQ 357 (9th Cir. 1981). More- 
over, an applicant for trademark protection has the burden to 
prove that a design is nonfunctional, once a prima facie case of 
functionality is made by an opponent. Jn re Teledyne, Inc., 696 F.2d 
968, 971 (Fed. Cir. 1982); see also R. M. Smith, 734 F.2d at 1484, 221 
USPQ at 3; Morton-Norwich, 671 F.2d at 1343, 213 USPQ at 17. 

Pursuant to the criteria of de jure functionality set forth in 
Morton-Norwich, the ALJ found that three of the six principal com- 
ponents of the Bridgeport Series I—the head, saddle and knee—are 
“primarily functional.” This finding was based on the de facto ad- 
vantages in weight, support, and convenience of operation of these 
designs, as well as the lack of evidence of the existence of alterna- 
tive designs that would work as well at a similar cost. With respect 
to the design of a fourth component of the machine—the pedestal— 
the ALJ’s findings indicate that a prima facie case of functionality 
was made, since the bottle shape was found to save the expense of 
extra metal in the pedestal. Because the ALJ also found that Tex- 
tron did not rebut this showing with evidence that alternative de- 
signs were available or conceivable which would perform the same 
function at a comparable cost, we interpret her finding to be that 
the design of the pedestal was functional. 

Although the ALJ also did not specifically state whether the 
curved design of the column and ram were de jure functional, we 
interpret her opinion as finding that the design of these compo- 
nents did not meet the Morton-Norwich functionality criteria. This 
is because even through it was found that the design of these parts 
was de facto functional, alternative designs were found to be avail- 
able which would not preclude effective competition with Bridge- 
port if utilized. Based on the above findings, showing that the 
design of only two of the Series I components was nonfunctional, 
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the ALJ held that Textron had not sustained its burden to show 
that the overall design was nonfunctional.* 

The ITC disagreed with the ALJ’s determination on functionality 
because of her “focus” on the component parts of the claimed mark 
rather than on the machine’s overall appearance. In rejecting the 
ALJ’s holding, the Commission noted that other machines with dif- 
ferent overall configurations are able to compete with Bridgeport. 
It acknowledged, however, that those machines on the market with 
alternative configurations were at a competitive disadvantage to 
the Bridgeport because of the additional amounts of metal required 
by their designs, which added significantly to the cost of the ma- 
chines. Machines with these alternative designs were able to com- 
pete with the Bridgeport, the ITC added, by making up for their 
weight-related cost disadvantages in other ways. 

The ITC did not disagree with the ALJ’s findings of fact as to the 
functionality of the machine’s component parts, which are support- 
ed by substantial evidence. To the contrary, to the extent that it 
discussed the design of the machine’s components, it merely re- 
fered to evidence corroborating the ALJ’s finding that the curved 
design of the column and ram were nonfunctional. This evidence 
consisted of three alternative designs of the column of a vertical 
milling machine and one of the ram, produced as wooden models 
by Textron’s expert witness during the course of the evidentiary 
hearing. While acknowledging that the witness did not suggest al- 
ternative designs for any other components of the machine, the 
Commission stated that the short time necessary to make three al- 
ternative column designs “demonstrates the comparative ease” of 
making alternative designs for those other components. 

We thus find ourselves confronted with a record devoid of actual 
evidence showing that any component of the Bridgeport Series I, 
other than the column or ram, has been or can be designed in an 
alternative manner and work as well, at an equivalent cost.* In 
light of the strong prima facie case of de jure functionality made 
for the remaining components of the machine, this means that Tex- 
tron has failed to carry its burden to prove that the overall config- 
uration of its machine was nonfunctional. The Commission’s first 
finding on functionality—“respondents have failed to show that the 
Bridgeport design is essential to competition”—reflects an errone- 
ous allocation of the burden of proof on this issue. Its ultimate 
holding on functionality—that Textron has sufficiently demonstrat- 
ed that an alternative overall design could be produced that could 


*The ALJ made no finding with respect to the functionality of the design’s seventh and most insignificant 
component—the turret. 

* We have found only one shred of evidence in the voluminous record supporting the Commission’s finding— 
the testimony of Mr. Jahnke that “Although I only have the column and ram here, Your Honor, if I had had 
the time, I have no doubt in my mind that I could come up with others.” This isolated statement falls far short 
of the quantum of proof needed to show that for no significantly greater cost, alternative designs of all other 
major components of the machine could be made which perform the same functions. 
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perform the same functions with no significant increase in cost—is 
not supported by substantial evidence. 

Therefore, we hold that the overall configuration of the Bridge- 
port Series I machine is functional, and that the only portion of the 
Series I design that is nonfunctional and capable of receiving trade- 
mark protection is the curved design of the column and ram. In so 
holding, we do not retreat from the position that the determination 
of whether an overall design is functional should be based on the 
superiority of the design as a whole, rather than on whether each 
design feature is “useful” or “serves a utilitarian purpose.” Tele- 
dyne, 676 F.2d at 971, 217 USPQ at 11; Morton-Norwich, 671 F.2d at 
1339, 213 USPQ at 14. We merely acknowledge, as this court did in 
similar circumstances in Teledyne, that the best way the Commis- 
sion may have had to analyze the de jure functionality of a com- 
plex overall design was to do so from the standpoint of its de facto 
functional features. 

We also do not hold that insignificant functional element(s) in an 
otherwise nonfunctional overall design can render that design in- 
capable of trademark protection. Where substantially all of an 
overall design otherwise eligible for trademark protection is non- 
fuctional, as in such well known instances as the fluting of the 
glass in the Coca-Cola bottle, it should not matter that the shape of 
an insignificant element of the design, such as the lip of the bottle, 
is arguably functional. See 1 J. McCarthy, Trademarks and Unfair 
Competition §7:31 (2d Ed. 1984). We need only hold that here, 
where most of the product’s overall design is functional, the non- 
functional components alone, rather than the overall design, are 
capable of being considered a trademark. 


IV 


It remains to be determined whether the design of the column 
and ram of the Bridgeport Series I is inherently distinctive > or has 
acquired secondary meaning, thereby entitling it to trademark pro- 
tection. We think that the ITC’s rejection of Textron’s claim that 
the machine’s overall design is inherently distinctive is equally ap- 
plicable to the design of the column and the ram. Inherently dis- 
tinctive marks are said to be capable of functioning immediately 
upon use as a symbol of origin, because they are either arbitrary or 
fanciful. See McCarthy, supra, §§ 11:2. Although use of the Swedish 
curve design may well have been unique in connection with verti- 
cal milling machines at the time Textron incorporated it into its 
machine, its appearance is essentially adapted to the function it 
performs. Such a design cannot be considered arbitrary or fanciful, 
devised for the sole purpose of functioning as a trademark. 


5 We will assume for purposes of analysis that product shapes may be inherently distinctive, but see: D.C. 
Comics, 689 F.2d 1042, 1050-51, 215 USPQ 394, 401 (CCPA 1982) (Nies, J., concurring); Morton-Norwich, 671 F.2d 
1343, 213 USPQ at 17; McCarthy, supra, § 7.31 n.1. 
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We also do not think that Textron established that the design of 
the machine’s column and ram acquired any secondary meaning. 
To the extent that its principal evidence of secondary meaning (the 
survey) deserves to be given weight, it goes to the secondary mean- 
ing of the machine’s entire configuration, since pictures of entire 
vertical milling machines were shown to respondents. 

Textron has not shown that a substantial number of survey re- 
spondents identified the look-alike machine as a Bridgeport be- 
cause of the design of the column or ram. To the contrary, even 
though the 281 survey respondent were asked why they thought 
particular machines in the survey were made by the makers they 
designated, the record shows that, at most, three of them (approxi- 
mately 1 percent) stated that the curved design of the column and/ 
or ram, or even the curves of the design in general, marked any 
machine as a Bridgeport.® This fact deserves particular significance 
when it is noted that many respondents identified the Taiwanese 
look-alike as a Bridgeport because of the design or position of vari- 
ous other components of the machine, such as the head (8.3 per- 
cent), the motor, the saddle, and the knee. 

Additionally, we find Textron’s circumstantial evidence of sec- 
ondary meaning for the design of the column and ram to be unper- 
suasive. Although Textron has pictured the silhouette of the 
Bridgeport machine in its operator’s manuals and certain promo- 
tional activities, it has not proffered evidence showing that these 
promotions focused buyers’ attentions on the shape of the machine 
or that the design of the column and ram was featured in any way. 
Cf. In re Data Packaging Corp., 453 F.2d 1300, 1304, 172 USPQ 396, 
399 (CCPA 1972). Moreover, although Textron used a curved design 
of its column and ram for many years, we find it significant that 
Textron did not assert that any or all of its Bridgeport design con- 
stituted a trademark until the instigation of this litigation. Given 
this lack of any asserted trademark in the design and the limited 
number of design alternatives actually in existence, we agree with 
the ITC that the evidence of close copying introduced by Textron is 
entitled to little weight. 

Thus, we conclude that Textron has not demonstrated its entitle- 
ment to a common law trademark for all or any part of the design 
of its Brideport Series I machine. Because no trademark exists in 
this design, we need not reach the issue of whether Textron’s al- 
leged trademark has been infringed, based on the likelihood of con- 
fusion as to source or sponsorship between the Bridgeport and the 
Taiwanese machines. 


® We note that three survey respondents mentioned “the shape of the neck” as factor in indentifying the 
Yeong Chin look-alike as a Bridgeport. These respondents arguably were referring to the shape of the column 
and/or ram. 
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v 


The sole remaining issue under Textron’s section 337 claim is 
whether the unfair acts of the original respondents cause or have a 
tendency to cause substantial injury to the domestic industry. We 
agree with the ITC that the unfair acts of the respondents consist 
solely of false advertising by 12 firms and infringement of the reg- 
istered trademarks “Bridgeport” and “Quill Master” by two firms. 
We also must uphold the Commission’s finding that Textron did 
not show how these unfair acts caused or tended to cause substan- 
tial injury. The record shows that no attachments bearing the in- 
fringed “Quill Master” trademark have been imported, that a min- 
usclue number of machines bearing the “Bigport”’ mark were im- 
ported in 1981-82, and than an indeterminate number of machines 
were sold in connection with the brochures containing deceptive 
advertising. Indeed, Textron does not challenge the Commission’s 
findings that these practices did not result in a substantial loss of 
sales. 

Textron’s only point of disagreement with the ITC’s findings of 
no injury from these practices is based on our decision in Bally/ 
Midway Mfg. Co. v. United States International Trade Commis- 
sion, 714 F.2d 1117, 219 USPQ 97 (Fed. Cir. 1983). In that case, we 
held that where the unfair practice is the infringement of a domes- 
tic industry’s copyright, trademark, or patent right, even a rela- 
tively small loss of sales may establish the requisite injury to the 
domestic industry under section 337(a). 714 F.2d at 1124, 219 USPQ 
at 102. In contrast to the evidence in this case, however, the court 
there found that uncontradicted evidence established injury to 
Bally’s Rally-X business from the unfair acts of the foreign re- 
spondents. At oral argument, counsel for Textron insisted that 
Bally-Midway obligates the ITC to find injury whenever a trade- 
mark has been infringed, regardless of the amount (if any) of 
damage caused to the domestic industry thereby. We cannot sus- 
tain such an interpretation of section 337, which would read the 
injury requirement entirely out of the statute whenever a trade- 
mark is found to be infringed. 

Contrary to Textron’s assertion, section 337 does not function 
merely as the international extension of our patent, trademark and 
copyright laws. See In-the-Ear Hearing Aids, Tariff Commission 
Publ. No. 182 at 28 (July 1966). Instead, section 337 has consistent- 
ly been interpreted to contain a distinct injury requirement of in- 
dependent proof. Jd. Congress may well have included this separate 
requirement in the original 1930 version of section 337 to insure 
that the extreme and internationally provocative remedy contem- 
plated therein—exclusion of imports from particular countries— 
would be implemented only when this is compelled by strong eco- 
nomic reasons. See, e.g., S. Rep. No. 93-1298, 98d Cong., 2d Sess. 199 
(1974); reprinted in 1974 U.S. Code Cong. & Ad. News 7186, 7331. 
Although the contemplated range of remedies was expanded by the 
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Trade Act of 1974 to include “softer” sanctions such as cease-and- 
desist orders, Congress has never altered the statute’s injury re- 
quirement. In fact, Congress expressly rejected a Nixon Adminis- 
tration attempt to eliminate the injury requirement in its proposed 
Trade Reform Act of 1973. See H. Kaye, et al., International Trade 
Practice § 6.05 n.1 (1984). 

We are aware of no precise and all-inclusive definition of 
“injury” under section 337, despite the passage of more than half a 
century since the enactment of the statute. This lack of precision 
stems in large part from the diversity of practices covered by the 
statute. Both this court and the ITC have acknowledged that the 
quantum of proof of injury is less in the context of patent, trade- 
mark, or copyright infringement, however, than in other types of 
unfair trade practices, because the holder of the former type of 
rights is entitled to exclude competitors entirely from using the in- 
tellectual property covered by those rights. See Bally-Midway, 714 
F.2d at 1124, 219 USPQ at 102; In re Spring Assemblies and Compo- 
nents Thereof, ITC Pub. No. 337-TA-88, 216 USPQ 225, 243 (1981). 
Even in the context of patent, trademark or copyright infringe- 
ment, the domestic industry must normally establish that the in- 
fringer holds, or threatens to hold, a significant share of the domes- 
tic market in the covered articles or has made a significant amount 
of sales of the articles. In re Spring Assemblies, 216 USPQ at 243. 

Textron has not shown that sales of the articles which infringe 
its registered trademarks are sufficient to cause, or threaten to 
cause, injury to the domestic market, or that the articles occupy, or 
threaten to occupy a significant share of the market. Moreover, 
under the stricter injury standard applied for other unfair prac- 
tices, such as false advertising, Textron’s proof, under the standard 
employed by the ITC, falls short of that required for a determina- 
tion of injury. 


CoNCLUSION 


The determinations of the ITC that there has been no violation 
of section 337 by any of the 34 respondents is affirmed. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-6) 


Manuti AuToapesivi, S.p.A. AND Manuti USA, INC., PLAINTIFFS 
v. THE UNtTep STATES, DEFENDANTS, MINNESOTA MINING AND 
MANUFACTURING COMPANY, APPLICANT FOR INTERVENTION 


Court No. 83-9-01285 
Before: Re; Chief Judge. 
Memorandum Opinion and Order 


Minnesota Mining & Manufacturing Company (8M) applies for 
intervention by leave of court to challenge a dumping finding made 
by the Department of the Treasury. 

Held: The prejudice against the original parties by allowing 


intervention outweighs the factors in favor of permitting 3M to in- 
tervene. 


[8M’s motion to intervene by leave of court is denied.] 


(Decided January 17, 1985) 

Barnes, Richardson & Colburn (Andrew P. Vance, Michael A. Johnson and Carl J. 
Laurino), for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (J. Kevin Horgan,) for the defendants. 

Baker & McKenzie (Thomas P. Ondeck and B. Thomas Peele), for the proposed in- 
tervenor. 

Re, Chief Judge: Plaintiffs, Manuli Autoadesivi, S.p.A. and 
Manuli USA, Inc., challenge the final affirmative determination of 
an administrative review by the Department of Commerce’s Inter- 
national Trade Administration of a dumping finding. The adminis- 
trative review was conducted pursuant to section 751(a\(1) of the 
Tariff Act of 1930, 19 U.S.C. § 1675(a\(1) (1982), and pertained to im- 
portation of pressure sensitive tape from Italy. 48 Fed. Reg. 3586 
(1984). In addition, plaintiffs challenge the validity of the initial 
dumping finding made by the Department of the Treasury on Octo- 
ber 2, 1977. 42 Fed. Reg. 56,110 (1977) (1977 dumping finding). 

On December 23, 1983, pursuant to Rule 24(a) of the Rules of this 
Court and 28 U.S.C. § 2631(j1)(B), Minnesota Mining & Manufac- 
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turing Company (3M) moved to intervene in this action as a matter 
of right. By order dated January 16, 1984, this Court partially 
granted 3M’s motion, allowing intervention only as to that portion 
of the plaintiffs’ action which challenged the final results of the ad- 
ministrative review. However, that part of 3M’s motion which chal- 
lenged the 1977 dumping finding was denied. 

3M has moved for partial reconsideration of their motion for 
intervention, urging that 3M should be permitted to intervene in 
the challenge to the 1977 dumping finding under Rule 24(b\(2) of 
this Court, which governs permissive intervention. By application 
of the “transitional” rules of the Trade Agreements Act of 1979, 
Pub. L. No. 96-39, § 1002(bX2) 93 Stat. 144, 307, the law to be ap- 
plied in reviewing the 1977 dumping finding is the Antidumping 
Act of 1921, which was repealed by the Trade Agreements Act of 
1979, § 106(a), 93 Stat. 144, 193. 3M contends that it has a right 
under the transitional rules to file an “American manufacturer’s 
protest” to challenge the 1977 finding. This idependent action, 3M 
asserts, could then be consolidated with the plaintiffs’ case pursu- 
ant to Rule 42(a) of this Court. Rather than take this circuitous 
route, 3M argues that judicial economy would be fostered by allow- 
ing intervention. 

The plaintiffs contend that 3M did not protect its standing under 
the old law to initiate its own suit, and, therefore, should not be 
allowed to intervene. 

Subject to the statutory provisions of 28 U.S.C. § 2631() (1982), 
permissive intervention is governed by Rule 24(b) of the Rules of 
this Court. Rule 24(b), in part, provides that: 


Upon timely application — may be permitted to inter- 


vene in an action: * * * (2) en an applicant’s claim or de- 
fense and the main action have a question of law or fact in 
common. * * * In exercising its discretion, the court shall con- 
sider whether the intervention will unduly delay or prejudice 
the rights of the original parties. 


That portion of 28 U.S.C. § 2631(j) which governs intervention by 
leave of court provides: 


(1) Any person who would be adversely affected or aggrieved 
by a decision in a civil action pending in the Court of Interna- 
tional Trade, may, by leave of court intervene in such 
action * * * 

(2) In those civil actions in which intervention is by leave of 
court, the Court of International Trade shall consider whether 
the intervention will unduly delay or prejudice the adjudica- 
tion of the rights of the original parties. 


The statutory language makes it clear that intervention, by leave 
of court, is addressed to the sound discretion of the court. 28 U.S.C. 
§ 2631(j); U.S.C.LT. Rule 24(b). Since the operative language of Fed. 
R. Civ. Pro. 24(b) is identical to Rule 24(b) of the Rules of this 
Court, as guidance to the exercise of the Court’s discretion, it is 
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permissible to look tto the federal cases that the have interpreted 
the Federal Rule of Civil Procedure governing permissive interven- 
tion. See Sumitomo Metal Industries, Lid. v. Babcock & Wilcox Co., 
69 CCPA 75, 78 n.3, 669 F.2d 703, 705 n.3 (1982); Vivitar Corp. v. 
United States, 7 CIT , 585 F. Supp. 1415, 1417 (1984). It is 
also noted that intervention by leave of court is wholly discretion- 
ary, “even though there is a common question of law or fact, or the 
requirements of Rule 24(b) are otherwise satisfied.” See New Orle- 
ans Public Service, Inc. v. United Gas Pipeline Co., 732 F.2d 452, 
471-72 (5th Cir. 1984) (en banc), quoting TA C. Wright & A. Miller, 
Federal Practice and Procedure: Civil § 1913, at 551 (1972). 

In considering an application to intervene by leave of court, the 
court must weigh three factors: (a) whether the intervenor’s claim 
has a question of law or fact in common with the plaintiffs; (b) 
whether the application is timely; and (c) “whether the interven- 
tion will unduly delay or prejudice the adjudicative rights of the 
original parties.” See U.S.C.LT. Rule 24(b). 

In the present case, the action challenged by the intervenor, the 
1977 dumping finding, presents a common question of law with the 
plaintiffs. In addition, the original motion to intervene was filed 
less than three months after the plaintiffs filed their complaint. 
The application to intervene, therefore, should be considered 
timely. Nevertheless, on the facts presented, it is the holding of 
this Court that the prejudice to the original parties, which would 
result from the participation of an additional party jp the chal- 
lenge to the 1977 finding, outweighs the considerations in favor of 
intervention. Consequently, the motion to intervene by leave of 
court is denied. 

The most significant factor that militates against allowing inter- 
vention in this case is the likelihood of prejudice to the original 
parties. Rule 1(a) directs that the Rules of this Court “shall be con- 
strued to secure the just, speedy, and inexpensive determination of 
every action.” The negative effect of certain classes of intervenors 
on the orderly progress of certain proceedings has been noted in 
some of the cases. For example, it has been stated that: 


Additional parties always take additional time. Even if they 
have not witnesses of their own, they are the source of addi- 
tional questions, briefs, arguments, motions and the like which 
tend to make the proceeding a Donnybrook Fair. * * * [A] 
third party can contribute most efficiently and almost always 
most expeditiously by a brief amicus curiae and not by inter- 
vention. 


Crosby Steam Gage & Valve Co. v. Manning, Maxwell & Moore, 
Inc., 51 F.Supp. 972, 973 (D. Mass. 1943), quoted with approval in 
Bush v. Viterna, 740 F.2d 350, 359 (5th Cir. 1984); see also British 
Airways Board v. Port Authority of New York and New Jersey, 71 
F.R.D. 583, 585 (S.D.N.Y. 1976). 
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In this case, 3M had the opportunity to contest the 1977 finding 
by filing a notice to contest the determination under former 19 
U.S.C. § 1516(dX1976). In addition, under the transitional rules, 3M 
had a right to file an American manufacturer’s protest. 3M did not 
avail itself of those opportunities. Instead, it seeks to intervene in 
this action more than six years after the initial dumping finding. 
Proceeding by intervention as of right, rather than by filing an in- 
dependent action, is clearly permitted under the present statutory 
framework. See Ceramica Regiomontana, S.A. v. United States, 8 
CIT ——, Slip Op. 84-77, at 10-11 (June 29, 1984). 3M, however, has 
no statutory right to intervene in the challenge to the 1977 finding. 
Thus, albeit not dispositive, the six-year lapse of time from the 
1977 dumping finding until the current action is significant. 

3M’s position in this litigation is essentially adversarial to that of 
plaintiffs. The involvement of an additional party in the challenge 
of the 1977 finding will result in a delay in the ultimate resolution 
of the case. For example, discovery related to the 1977 finding by 
3M, which is likely to involve confidential information, will require 
additional time and expense. Delay in the ultimate resolution of 
the case constitutes prejudice to the original parties. See Sumitomo 
Metal Industries, Ltd. v. Babcock & Wilcox Co., 69 CCPA 75, 84, 669 
F.2d 703, 709 (1982). Moreover, there is no indication that there 
would be an inadequate discussion or presentation of the issues 
without 3M’s participation as a party. See Vivitar Corp. v. United 
States, 7 CIT ——, 585 F.Supp. 1415, 1419 (1984). Hence, since it is 
the determination of the court that the prejudice to the plaintiffs 
outweighs the consideration in favor of intervention, intervention 
is denied. 

It should be noted that the effect of this decision is simply to pre- 
clude 3M from participating in discovery, trial, and any appeal of 
an adverse decision only with respect to the 1977 finding. As was 
the practice under old law, 3M may have its views pertaining to 
the 1977 finding considered by the Court, if 3M wishes to express 
them, as amicus curiae. 

There is some question as to the plaintiffs’ standing to challenge 
the 1977 finding. Plaintiffs concede that Manuli Autoadesivi, 
S.p.A., does not have standing to challenge the 1977 finding. Under 
the Antidumping Act of 1921, Manuli U.S.A. Inc., has standing to 
challenge the 1977 finding only if one or more of their entries sub- 
ject to the dumping duty has been liquidated. See Goldsmith & 
Eggleton, Inc. v. United States, 5 CIT ——, 563 F.Supp. 1377, 1380 
(1983). Although, in their brief, the plaintiffs assert that liquida- 
tions have occurred, the necessary allegations are not set forth in 
their complaint. In the interests of justice, the plaintiffs are per- 
mitted to amend their complaint to include the necessary jurisdic- 
tional allegations. 
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In view of the foregoing, 3M’s motion for partial reconsideration 
of their motion for intervention is denied. 


(Slip Op. 85-7) 


Rosgs, INc., PLAINTIFF v. UNITED STATES, DEFENDANT, ANAPROMEX, 
INTERVENOR 


Court No. 84-5-00632 
Before Rao, Judge. 
(Dated January 22, 1985) 
Memorandum Opinion and Order 


Rao, Judge: This civil action is before the Court on plaintiff's 
motion for discovery of confidential information under a judicial 
protective order, and defendant’s opposition and cross-motion for a 
protective order and intervenor’s opposition to the motion. The 
case involves cut flowers imported from Mexico which plaintiff 
claims receive subsidies or grants from the Government of Mexico, 
so as to make countervailing duties applicable. 

Plaintiff seeks access to certain documents contained in the con- 
fidential administrative record filed by the Department of Com- 
merce (Commerce) as part of this civil action. These documents in- 
clude: 

[a] The Government of Mexico’s response to Commerce’s ques- 
tionnaire, dated December 19, 1983; 

[b] Two memos to the file from Rick Herring of Commerce dated 
February 3, 1984; 

[c] Intervenor’s confidential pre-hearing brief; 

[d] Letter of March 15, 1984 to Rick Herring ‘from Adduci, Dinan 
& Matriani with comments on the draft of the public version of the 
verification report; 

[e] Intervenor’s confidential post-hearing brief of March 22, 1984; 
and 

[f] The confidential version of the verification report with the 
verification exhibits, dated March 23, 1984. 

Plaintiff had requested that the parties agree to a stipulation 
granting its counsel for purposes of this litigation access under pro- 
tective order to the documents listed supra, but defendant and in- 
tervenor would not agree to the stipulation. This motion followed. 

Plaintiff claims that the documents requested are necessary to 
its counsel so that it may properly litigate the issues in this action, 
and states that without access to this information, plaintiff will not 
be able to present its case fully. 

The defendant opposes the motion on the basis that it has given 
its assurance to the Government of Mexico and to the foreign pro- 
ducers who supplied the confidential business information that it 
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would be treated as confidential and that it will be difficult for 
Commerce to obtain similar information in similar cases if the ma- 
terial is made accessible to plaintiff's counsel. 

Intervenor opposes the motion on the grounds that plaintiff has 
not demonstrated sufficient need for the information, that large 
portions of the information sought are not relevant to the issues 
involved in this case, and that permitting access to plaintiff's coun- 
sel to the information would violate the government-to-government 
confidential understandings upon which the information was sub- 
mitted. 

In considering whether to grant access to plaintiff's counsel to 
confidential business information in countervailing duty cases, the 
Court must weigh the following considerations: 

[1] The need of the plaintiff for data used by the Government in 
order to respond adequately to subsidy findings; 

[2] The needs of the Government in obtaining confidential infor- 
mation from foreign governments and businesses in future proceed- 
ings; and 

[3] The need of the foreign manufacturer to protect from disclo- 
sure information which, in the hands of a competitor, might injure 
its relative position in the industry. Japan Exlan Co., Lid. v. 
United States, 1 CIT 286 (1981). 

The Court has examined the documents for which confidential 
business privilege is claimed, in camera, and is of the opinion that, 
on balance of the three considerations, limited access to it should 
be granted to plaintiff's attorneys for purposes of this litigation. 
The information in issue came from the Mexican government, from 
various Mexican companies or growers of flowers, and some were 
prepared by the International Trade Administration from confiden- 
tial and other information supplied to it. This information, dis- 
closed to plaintiff's counsel under protective order, will not be “in 
the hands of a competitor,” but will be utilized solely for the pur- 
poses of litigating the issues involved in this case in this Court. In 
Connors Steel Co. v. United States, 85 Cust. Ct. 112, 113 (1980), the 
Court enunciated its position in favor of limited disclosure: 


The court accepts the proposition that in the hands of a com- 
petitor the information in question can cause incalculable 
harm. The court also understands the desirability of encourag- 
ing the fullest possible submission of information to the admin- 
istrative agency charged with making determinations in the 
area of international trade. On the other hand, the court recog- 
nizes the necessity of allowing a party to fully prepare and 
present its legally authorized challenge to an administrative 
determination and to be based on all available relevant materi- 
al. In balancing these opposing considerations, the most equita- 
ble solution appears to be to permit disclosure in a manner 
which will allow the information to be examined and utilized 
by the lawyers for plaintiff and designated experts for the pur- 
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pose of this litigation but will forbid the further disclosure of 
the information to any other persons (sic). 


Accordingly, upon consideration of plaintiff's motion for discov- 
ery of confidential information under protective order, defendant’s 
opposition and cross-motion for a protective order, and intervenor’s 
opposition thereto, and upon consideration of all other papers and 
proceedings had herein, it is hereby 

OrperED that plaintiff's motion be, and the same hereby is, 
granted, and it is further 

OrpDERED that the documents listed supra, with customer names 
deleted from all documents in which they appear, be released to 
counsel for the plaintiff under the following conditions: 

1. Counsel for the Plaintiff, Roses, Inc. (for the purposes of this 
litigation defined as being limited to outside counsel, the Law Of- 
fices of Stewart and Stewart, in particular Eugene L. Stewart, Esq., 
Terence P. Stewart, Esq., Paul W. Jameson, Esq. and Mary E. 
Tuck, Esq.), shall treat the information contained in the requested 
documents that is not publicly available as confidential (herein- 
after “confidential information”). 

2. Defendant shall within 5 days from the date of this Order 
make available to Plaintiffs counsel a copy of each of the request- 
ed documents, with customer names deleted, for inspection and/or 
copying, subject to the terms and conditions specified below: 

A. All information not otherwise available from the public por- 
tion of the record (including the public version of the requested 
documents) shall be considered as confidential for purposes of this 
stipulation. 

B. Plaintiff's counsel shall not disclose the confidential informa- 
tion to anyone other than their immediate office personnel actively 
assisting in this litigation. 

C. Plaintiff's counsel and their immediate office personnel shall 
not disclose or use any of the confidential information for any pur- 
poses other than this litigation. 

D. Any documents, including briefs and memoranda, which are 
filed with the Court in this case containing any of the confidential 
information shall be conspicuously marked as containing informa- 
tion that is not to be disclosed to the public, and arrangements 
shall be made with the Clerk of the Court to retain such documents 
under seal, permitting access only to the Court, Court personnel 
authorized by the Court to have access thereto, and counsel for the 
parties. Copies of all the foregoing documents, but with confidential 
information deleted, shall be filed with the Court at the same time 
that the documents containing the confidential information are 
filed. 

E. Any briefs or memoranda containing confidential information 
shall be served only upon counsel to the parties to this civil action. 
Such briefs or memoranda shall be served in a wrapper conspicu- 
ously marked on the front “Confidential—to be opened only by (the 
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names of the attorneys handling the case)” and shall be accompa- 
nied by a separate copy from which the confidential information 
has been deleted. All other persons shall be served with a copy of 
the briefs or memoranda from which the confidential information 
has been deleted. 

F. If it should become necessary to refer in oral argument to the 
contents of any documents containing the confidential information, 
counsel for the respective parties may propose whatever mecha- 
nism may be available and appropriate to limit publication of the 
information to an extent no greater than is necessary for purposes 
of this litigation. 

G. Upon the conclusion of this civil action, counsel for the plain- 
tiff shall return all documents containing confidential information 
and any copies made of such documents, including any documents 
or copies held by persons authorized under this order to have 
access thereto, except for copies which contain work notes of coun- 
sel for the plaintiff or other authorized personnel, which copies 
shall be destroyed. Counsel for the plaintiff shall further destroy at 
such time all copies of briefs, memoranda or other documents in 
their possession which contain confidential information which they 
obtained under this order. It is further 

ORDERED that defendant’s cross motion be, and the same hereby 
is, denied. 


(Slip Op. 85-8) 


Lipsey Guass, Division OF OWENS-ILLINOIS, INC., PLAINTIFF Uv. 
Unrrep STATES, DEFENDANT, J.G. DuRAND INTERNATIONAL, 
PARTY-IN-INTEREST 


Court No. 84-3-00410 
Before Forp, Judge. 


Memorandum Opinion and Order 


(Dated January 22, 1985) 


Stewart and Stewart (Terence P. Stewart on the brief; Eugene L. Stewart and 
Charles A. St. Charles of counsel) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Barbara M. Epstein on the brief) 
for the defendant. 

Barnes, Richardson & Colburn (David O. Elliott on the brief) for the party-in— 
interest. 

Forp, Judge: This action was instituted pursuant to 516(c) of the 
Tariff Act of 1930 as amended (19 U.S.C. § 1516(c)) and 28 U.S.C. 
§ 1581(b) to contest the denial by the Customs Service of a petition 
filed by plaintiff, an American manufacturer, on July 31, 1981. 

Presently before the Court is a motion by defendant to sever and 
dismiss Baltimore Entry No. 84-116684-4 on the grounds the Court 
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lacks jurisdiction over the merchandise covered thereby. The basis 
of the motion is that plaintiff, in filing its petition, contended that 
certain imported glassware exported by J.G. Durand Co. which had 
been classified under Item 546.38, Tariff Schedules of the United 
States, as “specially tempered” glassware was not specially tem- 
pered and was therefore properly subject to classification under 
Items 546.52 to 546.68, TSUS, depending upon the value of said 
glassware. Attached to the petition as Attachment 1A were exam- 
ples, pictorially, of nine styles of Libbey glassware which plaintiff 
contends are the same class or kind as the nine pictured examples 
of Durand glassware. The denomination of the Durand glassware 
on Attachment 1B is as follows: 

1. “Grand Vin” (which includes “Super Cuvee”, “Super Savoie”, 
“Super Ballon’’); 

2. “Artic Stemware” (which includes “Champagne”, “Wine”, 
“Goblet”); 

3. “Artic Tumblers” (which includes “Old fashioned”, “Hi Ball”, 
“Beverage’’). 

The Customs Service, following the required procedure, deter- 
mined the “Grand Vin” glassware was properly subject to classifi- 
cation under Items 546.52 through 546.68, TSUS, based upon its 
value, as claimed by plaintiff. The Customs Service denied the peti- 
tion as to the “Artic Stemware” and the “Artic Tumbler”. Plaintiff 
then timely instituted this suit requesting notification of the first 
liquidation unde Item 546.38, TSUS, of stemware exported by J.G. 
Durand Co. Accordingly notification was given that on February 
10, 1984 two entries were liquidated at the port of New York, cov- 
ering the six articles of Artic Tumblers and Stemware. In addition 
to those entries plaintiff included the liquidation of an entry on 
March 2, 1984 at the port of Baltimore which covered merchandise 
designated as “Caprice Glassware”. 

Plaintiff concedes the “Caprice” “on the rocks” is identical to 
and marketed as the “Artic Tumbler” “Old Fashioned” and the 
“Caprice” “Beverage” is identical to and marketed as the “Artic 
Tumber” “Beverage”. This being so and following the decision in 
American Nickeloid Company v. United States, 47 Cust. Ct. 160, 
C.D. 2297 (1961), plaintiff has conceded that those two items should 
be severed and dismissed since they were not the first liquidated 
entries. Accordingly, it is so ordered. 

Plaintiff, however, contends the third article covered by the Bal- 
timore entry, the “6% ounce juice glass”, should remain in this 
action on the ground it was intended that all glassware from 
Durand was covered by the petition. Defendant points out, correct- 
ly, that the juice glass was not designated or described in the peti- 
tion and is not therefore before the Court. 
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The statutory language governing this action, Section 1516(a), 
supra,'is specific as to the requirement for a description of the 
merchandise. In light of the specific statutory provision, mandating 
the contested merchandise be described, the burden is on the peti- 
tioner to fairly apprise Customs of the specific merchandise being 
challenged. Plaintiff has failed to designate the “juice glass” in its 
petition and it is, therefore, not properly before this Court. 

In view of the foregoing it is hereby 

ORDERED, ADJUDGED, AND DecrEED that defendant’s motion to 
sever and dismiss be, and hereby is granted; it is further 

ORDERED that the severed and dismissed Entry No. 84-116684-4 
shall be designated as Court No. 84-3-00410-S, and it is further 

OrpeERED that the complaint in Court No. 84-3-00410 be deemed 
amended to reflect that all claims as to the merchandise involved 
in Entry No. 84-116684-4 are dismissed; and it is further 

OrpERED that defendant’s time to file its response to the com- 
plaint be and hereby is extended to and including ten (10) days 
from the notice of entry of this order. 


(Slip Op. 85-9) 


Lipsey Guass, Division OF OWENS-ILLINOIS, INC., PLAINTIFF Uv. 
Unrrep STATES, DEFENDANT, J.G. DuRAND INTERNATIONAL, 
PARTY-IN-INTEREST 


Court No. 84-5-00633 
Before Forp, Judge. 


Memorandum Opinion and Order 


(Dated January 22, 1985) 


Stewart and Stewart (Terence P. Stewart on the brief; Eugene L. Stewart and 
Charles A. St. Charles of counsel) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Barbara M. Epstein on the brief) 
for the defendant. 

Barnes, Richardson & Colburn (David O. Elliott on the brief) for the party-in-— 
interest. 


Forp, Judge: This action is a companion case to Libbey Glass, Di- 
vision of Owens-Illinois, Inc. v. United States, —— CIT ——, Slip 
Op. 85-8, decided concurrently herewith. The present case is based 


1 § 1516. Petitions by domestic interested parties 
ames for ee and rate of duty; petition 
shall, upon written request by an interested party (as defined in section 1677(9) (C), (D), 
Pe De erie le title) furnish the classification and the rate of duty imposed upon designated and im, 
merchandise of a class or kind manufactured, produced, or sold at ade by such interested party. If the 
interested party believes that the appraised value, the classification, or rate of duty is not correct, it may 
file a ea with the Secretary setting forth— 
) a description of the merchandise, 
2 the appraised value, the classification, or the rate of duty that it believes proper, and 
(3) the reasons for its belief. [Emphasis added.] 
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upon an entry liquidated on April 6, 1984 at the port of Savannah, 
Georgia. 

It appears this entry covered a seven-piece salad bowl set, de- 
scribed on the summons as “Diamant Cavalier” glassware. In addi- 
tion the entry covered an eighteen-piece set of “Caprice” glassware, 
containing six glasses each of 6% ounce juice, 10% ounce “on the 
rocks” and 13 ounce “beverage”’. 

Plaintiff concedes the 104% ounce and 13 ounce sizes above are 
redundant since they are covered by the companion case and 
should be severed and dismissed. 

Defendant contends the remaining merchandise, the salad bowl 
set and the 6% ounce juice glass should be dismissed on the 
grounds the Court lacks jurisdiction over the merchandise since it 
was not covered by the petition. The salad bowl set and juice glass- 
es are accordingly dismissed for the reasons set forth in Slip. Op. 
85-8, decided concurrently. 

Accordingly, it is hereby 

ORDERED that this action be, and the same hereby is, dismissed. 


ERRATA 


North American Foreign Trading Corp. v. United States, 
Court No. 82-1-001110, Slip Op. 84-141 

P. 4, lines 7-8 delete, “The C.C.P.A. in Texas Instruments 
at 1375, n. 1 indicates” 

Substitute, “Unlike the tariff schedules, the relevant por- 
tion of the Trade Act of 1974 does not refer to watch or me- 
chanical “movement”, and the parties here do not appear to 
dispu ” 








Decisions of the U 
Court of Internatio 


Abstracts 


DEPART! 

The following abstracts of decisions of the United States Co 
published for the information and guidance of officers of the « 
decisions are not of sufficient general interest to print in full, th 
to customs officials in easily locating cases and tracing important 





nited States 
ional Trade 


ARTMENT OF THE TREASURY, January 23, 1985. 
s Court of International Trade at New York are 
he customs and other concerned. Although the 
, the summary herein given will be of assistance 
ant facts. 
WILLIAM VON Rass, 
Commissioner of Customs. 





PROTEST DECISIO 


a Date ATE OF PLAINTIFF COURT NO. 
Pree 


P85/9 Re, C.J. Mevers Manufacturing Co. | 82-12-01797 | Item 359.50 Item 
January 9, 30% + 25¢ 6% 
1985 per lb. 
Item 355.25 
15% +12¢ 
per lb. 
Item 355.65 
8.5% 
Item 774.60 
8.5% 
Item 774.55 
8.5% 
Item 355.82 
15% +12.5¢ 
per lb. 





PORT OF ENTRY AND 
[em Ne nd | MERCHANDISE 


Item 771.42 US. v. Elbe Productions Corp. | New York 
6% or 5.6% C.A.D. 1267 


3 
: 
| 
3 
< 
é 
‘ 
: 
Cc 
a 
3 





P85/10 


Watson, J. Casio, Inc. 


January 9, 
1985 


Watson, J, E. Gluck Corp. 


January 9, 
1985 


Watson, J. J.C. Penney Purchasing | 81-10-01470 
January 9, Corp. 
1985 


Item 716.10- 
716.29 
Various 


Item 740.35 
Various 
rates for 
watch band 

Item 676.20 
Various 
rates for 
watch 


calculator 
portion 

Item 715.33 
Various rates 
for module 
and case 
portion 

Item 688.36 
Various rates 
for modules « 
cases 
Item 740.35 
Various rates 
for bands 


Item 737.95 
17.5% 





Item 688.36 
5.5%, 5.3%, 
or 5.1% 
items marked 
B, D, and E 

Item 676.20 
5%, 4.8% or 
4.7% items 
marked C 


Item 688.36 
5.5%, 5.3%, 
5.1% or 4.9% for 
bands; and 
entirety with 
modules and 
cases 


Agreed statement of facts 


Item A737.15 
Free of duty 
(vehicle) 

Item A685.60 
Free of duty 
(transmitter) 


Agreed statement of facts 


US. v. Texas Instruments, Inc. 


New York; Long Beach; Cali- 
fornia, Chicago 

Electronic watches which con- 
sist of watch modules, cases 
and bands items marked B 

Electronic desk-top or hand- 
held calculators with with 
watch functions, items 
marked C 

Electronic wrist watches with 
calculator functions (modules 
cases and bands), items 
marked C 

Electronic digital clocks, items 
marked E 


New York 
Bands; an entirety with mod- 
ules and cases 


San Francisco; Savannah 
Radio remote control vehicles 


‘sn 


8 
5 
4 
° 
= 
g 
> 
a 
° 
Z 
= 
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PROTEST DECISIC 


DECISION 
Dare t oF PLAINTIFF COURT NO. 
vemaat | BRR | awe 


P85/13 Watson, J. Komatsu America Corp. 76-8-01856 | Item 692.35 
January 5.5% 
10, 1985 Item marked B 


values plus 25% 
or as an 
estimate of 
constructed 
value for items 
marked B and C 
Dutiable on the 
basis of export 
value or as an 
estimated of 
constructed 
value for items 
marked D and E 


82-7-00946, | Item 709.66 
etc. 6%, 4.1%, 4.6% 
and 4.5% 





IONS—Continued 


dae | im No nd | 


BASIS 


Item 664.05 
5% 
Items marked B 
and D 
Merchandise 
marked C is 
dutiable on the 
basis of export 
value as 
represented by C 
and I invoice 
unit values, plus 
11% 
Merchandise 
marked E is 
dutiable on the 
basis of export 
value as 
represented by 
invoice f.o.b. 
unit prices plus 
32% for parts 
exported prior 
to Oct. 1977, and 
invoice f.o.b. 
unit price plus 
28.2% for 
merchandise 
exported from 
October 1977 to 
duly 31, 1979 
Item 685.70 
4%, 3.8%, 3.71% 
and 3.5% 


Agreed statement of facts 


83-11, aff'd, 3-2-84 


Amersham Corp. v. US., 8.0. 


PORT OF ENTRY AND 
MERCHANDISE 


San Francisco; Atlanta; Hous- 
ton; New York; Philadelphia; 
Savannah; Seattle; Tampa 

Bulldozers, and other excavat- 
ing, leveling, boring and ex- 
tracting machinery, parts for 
bulldozers, etc. 


Chicago 
Americium 241 alpha foil 
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Re, C.J. 


January 
14, 1985 


Watson, J. 


January 
14, 1985 


Jet Sonic Corp. 82-11-01550 | Merchandise 


83-2-00177 


Item 716.10- 
716.29 
Various rates 
for modules 

Item 720.20, 
720.24, 720.28 
Various rates 
for case portion 

Item 740.35 
Various rates 
for bands 

Item 676.20 
Various rates 
for calculator 
portion or 
module 





US. v. Texas Instruments, 673 | New York 
F.2d 1375 (1982) Solid state electronic digital 
comprised of solid state mod- 
ules and cases imported with 
or without appropriate fit- 
tings (bands, chains, straps) 


Item 688.36 U.S. v. Texas Instruments Inc. | Los Angeles 
5.5%, 5.3%, Watch modules, cases and 
5.1% or 4.9% for bands; electronic wrist 
watch modules, watches with calculator func- 
cases and bands, tions (modules, cases and 
items marked B bands) 

Item 688.36 
5.5%, 5.3%, 
5.1% or 4.9% for 
items marked D 


& 
g 
5 
g 
| 
a 
g 
E 





PROTEST DECISIC 


JUDGE & 
DECISION 
oes | Dare OF COURT NO. 


Watson, J. Western Sales & Service | 83-4-00554 | Item 716.10- 
January Center 716.29 
14, 1985 Various rates 
for modules 
Items 720.20, 
720.24, 720.28 
Various rates 
for case portion 
Item 740.35 
Various rates 
for band 
Item 676.20 
Various rates 
for calculator 
portion or 
module 


Re, CJ. Formosa Plastics Group | 79-12-01778 | Item 355.81 
January (USA) Inc. 6% 
18, 1985 


Re, C.J. Sundial Enterprises, Ltd. 82-12- Merchandise 
January 01647-S constructively 
18, 1985 separated into 

modules and 
cases and 
classified under 
715.05; the 
fittings were 
also 


constructively 
separated and 
classified under 
various item 
numbers 





CISIONS—Continued 


J -— acme 
nt i | Hs Ned | MERCHANDISE 


Item 688.36 US. v. Texas Instruments, Inc. | Los Angeles 
4.9% Electronic watches which con- 
Merchandise sist of watch modules, cases 
marked B and D and bands; electronic wrist 
watches with calculator func- 
tions 


Item A771.42 U.S. v. Elbe Products Corp., | San Francisco 
Free of duty C.A.D. 1267 Vinyl sponge leather, etc. 
pursuant to 
General 
Headnote 3(c) 


Item 688.36 US. v. Texas Instruments, Inc., | New York 
5.8% or 5.1% 673 F.2d 1375 (1982) Solid state electronic digital 
watches (excluding batteries) 
which are entireties com- 
prised of solid state modules 
and cases imported with or 
without appropriate fittings 
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a 
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Terumo America Inc. 


84-10-01516 | Item 709. 





m 709.27 Terumo Corp. v. U.S., S.0. 84- 
15.5% or 16.7% 5.6% or 5.8% 86 


Terumo Corp. v. US., S.O. 84- 
86 
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Abs 


REAPPRAIS 


JUDGE & 
DECISION BASIS OF 


R85/2 Re, C.J. Nissho-Iwai American | 72-11-02226, | Export value for 


January 9, Corp. etc. items marked 
1985 United States val 
for items marke 
DandE 


74-3-00776 | Export value 


74-6-01659 | Export value 





the United States 
ernational Trade 


lbstracts 


entry papers less addi- 
tions included to reflect 
currency revaluation for 
item marked A 

At landed duty paid price 
less statutory deductions 
for general expenses and 
profit in an amount of 
11.72% thereof less 
freight, insurance and 
duty, provided said de- 
ductions do not result in 
an appraised value below 
f.o.b. invoiced values, less 
additions included to re- 
flect currency revalu- 
ation items marked D 
and E 

Appraised values, less | C.B.S. Imports v. U.S., C.D. | Los Angeles; Boston; Sa- 
amounts added for cur- vannah New York 
rency fluctuation Miscellaneous articles 


Appraised values, less | C.B.S. Imports v. U.S., C.D. | Los Angeles; Boston; New 
amounts added for cur- York 
rency fluctuation Miscellaneous articles 





FB. Vandegrift & Co. | R69/4134, 
etc. 


R58/20119, 
ete. 





F.o.b. unit invoice plus | Agreed statement of facts 


20% of difference be- 
tween f.o.b. unit invoice 
prices and appraised 
values 


F.ob. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values 


Appraised unit values, less 
1.5% thereof, net packed 
for items marked A 

F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap 
praised values for items 
marked B 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 


praised values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


F.o.b. unit prices plus 20% 
of difference between 
f.o.b. unit prices and ap- 
praised values 

F.o.b. unit prices plus 20% 
of difference between 


f.o.b. unit prices and ap- 
praised values 


Agreed statement 


New York 

Transistor radios together 
with their accessories 
and parts; entirety 


New York 

Cotton pillow cases; rayon 
dish towels and paper 
cloth hats; Model No. 802 
radios; paper caps; Model 
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DATE OF COURT NO. 
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F.o.b. unit values prices | Agreed statement of facts 


plus 20% of difference 
between f.o.b. unit prices 
and appraised values 


Unit value plus 20% of dif- 
ference between f.ob. 
unit prices and appraised 
values 


F.o.b. unit invoice prices 
plus 20% of difference 
between f.o.b. unit in- 
voice prices and ap- 
praised values 


F.o.b. unit values plus 20% 
of difference between 
f.o.b. unit invoice prices 
and appraised values 


F.o.b. unit invoice prices 
less 7.5% thereof 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 
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Appeal to U.S. Court of Appeals 
for the Federal Circuit 


AppeaAL No. 85-1050 Computime Inc. v. The United States of 
America—LIQUID CRYSTAL DISPLAY WATCHES—Appeal 
from Slip Op. 84-120, filed on January 4, 1985. 
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